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PREFACE. 


For  three-quarters  of  a  century  British  property 
at  sea  has  remained  practically  free  from  the  risk 
of  hostile  capture.  This  immunity  has  produced  in 
our  sea-girt  land  an  oblivion  of  those  mercantile 
contingencies  which  require  to  be  specially  pro- 
vided against  during  a  period  of  maritime  warfare. 
Even  had  the  conditions  of  ocean  traffic  remained 
as  the  Peace  of  1815  found  them,  the  above  result 
might  well  have  been  anticipated.  But,  as  it  is,  the 
substitution  of  the  steel  or  iron  steamship  for  the 
wind-driven  sailing  vessel,  and  the  altered  condi- 
tions of  ocean  traffic  and  communication  generally, 
have  imported  into  mercantile  contracts  features 
essentially  new  and  important,  and  with  these  con- 
stantly developing  conditions  it  has  been  necessary 
to  keep  pace.  This  necessity  has  not  unnaturally 
caused  to  be  put  still  further  into  the  shade  con- 
tingencies which  a  long-continued  immunity  from 
hostile  acts  at  sea  has  caused  to  be  regarded  as 
remote. 

That  this  is  so  becomes  especially  apparent 
whenever  a  rumour  of  impending  war  calls  forth 
a  common  desire  for  better  information  as  to  the 
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rights  and  obligations  both,  of  belligerents  and 
neutrals,  and  for  more  accurate  knowledge  touching 
collateral  mercantile  considerations  generally.  But 
inquiries  thus  induced  are  sometimes  difficult  to 
satisfy",  or,  at  any  rate,  to  answer  with  the  promp- 
titude and  sufficiency  desired  by  men  of  afEairs. 
Treatises  there  are  on  International  Law,  it  is  true, 
and  there  are  also  works  readily  accessible,  both  on 
Shipping  and  on  Marine  Insurance,  more  numerous 
still ;  but  with  respect  to  the  first-named  treatises, 
they  are  for  the  most  part  so  interlarded  with  the 
views  and  opinions  of  learned  theorists,  both  ancient 
and  modern,  and  amplified  with  various  inter- 
national considerations  of  a  purely  political  character, 
as  to  be  much  more  valuable  to  the  student  of 
International  Law  than  for  purposes  of  ready  mer- 
cantile reference. 

Of  relative  essays  of  a  more  practical  kind 
there  are  few  indeed,  and  of  these  the  writers  are 
more  to  be  congratulated  for  their  research  than  for 
the  appreciation  which  they  have  shown  of  the 
importance  of  dissecting  and  classifying  its  results. 

The  works  on  Shipping  and  Marine  Insurance, 
on  the  other  hand,  dealing  as  they  do  with  these 
important  subjects  as  a  whole,  naturally  do  not  class 
by  themselves  questions  in  connexion  with  the  sub- 
ject of  warlike  exigencies ;  but  subdivide  and  discuss 
them,  in  common  with  others  not  specially  relating 
to  war,  under  various  heads.     Besides  which,   such 
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treatises,  however  valuable  in  other  respects,  mostly 
possess  the  already  indicated  common  tendency  to 
give  more  consideration  to  the  risks  and  liabilities 
generally  attendant  on  maritime  transactions,  than 
to  those  which  have  become  comparatively  uninter- 
esting during  several  generations  of  freedom  from 
hostile  capture. 

The  practical  inquirer  is  ordinarily  quite  indif- 
ferent to  the  views,  however  otherwise  interesting, 
of  the  learned  Grrotius,  the  erudite  Puffendorf  and 
Bynkershoek,  and  the  various  other  publicists  of 
bygone  days.  He  wants  rather  to  be  succinctly 
informed  as  to  his  position  under  international  law 
as  it  stands;  and  as  a  rule,  indeed,  he  does  not 
greatly  care  whether  this  law  be  good  or  bad.  But 
to  inform  himself  fully  respecting  it  he  is  compelled 
to  read  and  collate  reviews  of  the  three  several 
subjects — law  of  nations,  shipping,  and  marine  in- 
surance ;  and  he  has  at  present  no  opportunity  to 
turn  to  any  one  work  in  which  these  three  important 
considerations  are  treated  collectively. 

Any  such  reference  can,  perhaps,  be  dispensed 
with  altogether  so  long  as  no  warlike  cloud  shows 
itself  on  the  political  horizon.  But  the  attitude  of 
mutual  watchfulness  which  is  so  marked  a  charac- 
teristic of  some  international  relations  at  the  present 
time,  can  scarcely  be  regarded  as  a  satisfactory 
assurance  of  permanent  peace.  And  as  it  is  not 
solely  the  condition  but  almost  as  much  the  rumour 
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of  war  which  emphasises  the  need  of  a  work  of  the 
above  comprehensive  kind,  this  work  I  have  now 
endeavoured  to  provide. 

In  observing  that  no  such  treatise  is  in  existence, 
I  should,  perhaps,  rather  have  said  that  I  have 
failed  to  discover  any  such.  Consequently,  in  the 
endeavour  to  submit  a  system  of  classification  and 
arrangement  calculated  to  meet  the  requirements 
already  referred  to,  I  have  been  thrown  on  my 
own  resources.  To  deficiencies  in  these,  then, 
must  be  attributed  any  imperfection  of  which  the 
reader  may  become  aware,  and  for  which  I  trust 
I  may  receive  his  kind  indulgence. 

DOUGLAS  OWEN. 

London, 

July,  1889. 
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"  DECLARATIOISr    OF   WAR" 
km  WAEFAEE  GENEEALLY. 


EXPLANATORY. 


That  the  scheme  of  arrangement  followed  in  these 
pages  is  unassailable  on  the  score  of  its  strict  accuracy 
is  by  no  means  supposed.  It  is,  indeed,  difficult  to 
imagine  any  system  having  the  same  object  which 
would  not  be  open  to  such  an  objection.  But  the 
various  rights  and  obligations  which  constitute  what 
is  called  the  Law  of  Nations  seem  especially  to  re- 
quire, in  order  that  they  may  be  readily  appreciated, 
careful  dissection  and  classification.  In  this  view  a 
method  of  arrangement  has  been  here  attempted 
which,  if  not  beyond  the  reach  of  criticism  as  to  its 
technical  accuracy,  may,  it  is  hoped,  yet  be  found  to 
possess  the  merit  of  simplicity.  What  this  system 
is  will  sufficiently  appear  on  reference  to  the  table  of 
contents  suppKed  above ;  but  seeing  that  a  perusal 
of  these  pages  wiU  not  necessarily  be  prefaced  by 
such  a  reference,  a  few  words  of  explanation  at  the 
outset  may  be  useful  to  the  reader. 

First,  then,  there  is  submitted — 
I.  A  Retrospect  showing  the  harsh  foundation  on 
which  the  Law  of  Nations  is  supported,  and 
o.    y  B 
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briefly  reviewing  the  circumstances  which, 
haive  placed  this  law  on  the  footing  which  it 
now  occupies  amongst  civilized  states. 

Enemy  property  being  ordinarily  Kable  to, 
and  neutral  property  being  ordinarily  exempt 
from,  confiscation,  the  next  subject  for  con- 
sideration is  the  principles  adopted  by  prize 
courts  in  deciding  whether  captured  property 
is  to  be  deemed  to  belong  to  an  enemy  or  to  a 
neutral :  that  is,  to  a  friend, — ^f or  a  neutral  is 
to  be  regarded  as  the  friend  of  both  belli- 
gerents, impartially.     Therefore,  under 

II.  Domicile    and    Ownership   are   set  forth    the 

principles  governing  the  decision  of  this  all- 
important  question. 

As  the  position  alike  of  belligerents  and 
neutrals  has  been  largely  affected  by  the  so- 
called  Declaration  appended  to  the  Treaty  of 
Paris  of  1856,  it  is  necessary  to  hold  the 
Declaration  well  in  view  when  discussing  the 
Law  of  Nations  as  it  stands.  The  Declara- 
tion cannot,  of  course,  alter  this  law :  but,  as 
an  international  agreement  to  substitute  the 
rules  defined  by  the  treaty  for  the  principles 
of  the  Law  of  Nations,  the  latter,  so  long  as 
the  treaty  remains  in  force,  must  be  regarded 
as  subordinated  to  its  rules.  The  next  chapter 
for  consideration  then  is 

III.  The  Declaration  of  Paris. 
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By  the  above  three  preliminary  chapters 
the  way  is  cleared  for  a  review  of  the  rights 
and  obligations  which  it  is  the  object  of  this 
work  to  place  succinctly  before  the  reader. 

On  the  outbreak  of  war  the  community  of 
nations  becomes  divided  under  two  lieads, 
viz.:    (1)  Those  who  fight ; 

(2)  Those  who  look  on. 
By  the  law  of  Nature  the  only  rule  of  the 
prize-ring,  whether  nations  or  individuals  be 
the  combatants,  is  the  rule  of  the  strongest. 
Civilization  has,  however,  toned  down  the 
brutality  of  this  rule,  and  there  must  nowadays 
be  no  hitting  below  the  belt,  in  the  case  either 
of  the  individual  or  of  the  nation.  There  are 
now,  in  fact,  rules  of  the  ring,  and  the  com- 
batant or  belHgerent  setting  these  rules  at 
naught  risks  the  hatred  and  contempt,  if  not 
the  actual  interposition,  of  the  lookers  on, — 
individuals  or  nations,  as  the  case  may  be. 
The  rules  consist  partly  of  Eights,  partly  of 
Obligations.  As  the  former  put  the  latter 
completely  into  the  shade,  the  Rights  may 
reasonably  be  considered  first.  And  these, 
for  greater  convenience,  may  be  divided  into 
three  distinct  heads,  viz. :  first, 
IV.  Belligerent  Rights  against  the  Enemy — which, 
as  well  as  the  various  other  rights  and  obli- 
gations, are  scheduled  in  detail  in  the  table 
■  of  contents ;    second, 

b2 
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V.  Belligerent  Rights  against  Neutrals,  who  are 

bound  both  to  respect  the  rights  of  belligerents 
and  to  honourably  fulfil  their  own  obligation 
to  preserve  a  strict  neutrality ;  and,  third, 

VI.  Belligerent  Municipal  Rights;    such  as  the 

placing  of  restrictions  on  the  trade  and  trans- 
actions of  the  national  subjects,  appropriating 
their  property  for  warlike  purposes,  and  so 
forthi 

Having  thus   dealt  with  the   belligerent 
rights,  the  next  subject  for  consideration  is 

VII.  Belligerent  Obligations ;    namely,  respect  of 

neutral  territory ;  the  bringing  of  captured 
property  to  prompt  adjudication  by  a  prize 
court  of  the  captors,  &c.  The  obligations,  as 
compared  with  the  rights,  are  few  enough. 
But  to  them  must  be  added  the  general  duty 
not  to  unduly  interfere  with  neutral  trade, — 
a  subject  which  it  has  been  found  better  to 
treat  from  its  corresponding  aspect.  Neutral 
Eights ;  to  which  we  shall  come  presently. 

The  position  of  those  who  fight  having 
been  discussed,  there  remains  to  consider 
that  of  the  lookers-on.  It  may,  perhaps,  be 
suggested— and  with  some  truth — that  in 
scheduling  the  belligerent  rights  against  neu- 
trals we  have  already  practically  enumerated 
the  obligations  of  neutrals  to  belligerents: 
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and  similarly,  that  "  belligerent  obligations" 
is  only  another  way  of  expressing  "neutral 
rights."  The  circumstance  has  not  been 
overlooked;  but  there  yet  remain  certain 
neutral  rights  and  obligations  which — espe- 
cially so  far  as  they  are  of  an  abstract  nature 
— ^it  has  been  considered  preferable  to  treat 
directly  from  the  neutral  aspect.  These 
special  rights  and  obligations  of  neutrals 
should  in  strictness  be  subjected  to  the  same 
system  of  analysis  as  that  applied  in  the  case 
of  those  of  belligerents  :  but  this  has  proved 
impracticable.  The  rights  and  the  obliga- 
tions so  dovetail  and  sometimes  overlap  that 
they  have  to  be  dealt  with  together.  The 
next  chapter,  therefore,  is  entitled 

VIII.  Neutral  Rights  and  Obligations.  —  These, 
so  far  as  they  have  not  already  been  sche- 
duled from  the  corresponding  belligerent 
aspect,  although  they  do  not  lend  themselves 
to  useful  analysis,  are  at  any  rate  collectively 
capable  of  a  rough  classification.  Some  are 
rather  of  a  mercantile  character,  others 
political ;  and  this  distinction  has  been  made 
use  of  in  considering  the  subject  as  a  whole. 

With  this  chapter  ends  our  study  of  the  Law  of 
Nations  from  its  maritime  point  of  view.  There 
are,  however,  certain  mercantile  considerations 
arising  out  of  a  condition  of  warfare  which,  at  any 
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rate  to  the  mercantile  reader,  are  of  much  import- 
ance ;  and.  without  some  reference  to  these,  the  ob- 
jects of  this  work  would  scarcely  be  fulfilled.  These 
considerations  are  more  especially  interesting  and 
important  in  relation  to  Marine  Insurance,  and  they 
are  accordingly  submitted  under  their  several  heads, 
as  follows,  viz. : — 

IX.  War    Warranties.  —  The   word  warranty  in 

marine  insurance  may,  for  convenience,  be 
regarded  as  having  two  different  meanings, 
the  one,  in  which  the  assured  guarantees, 
as  a  fact,  a  certain  condition  on  which 
the  underwriter  undertakes  the  insurance, 
as,  "Warranted  neutral";  the  other,  in 
which  it  may  be  said  that  the  underwriter 
excludes  a  certain  risk  from  the  risks  other- 
wise covered  under  the  policy,  as,  "  "War- 
ranted free  from  capture."  This  chapter 
treats  of  the  warranties  specially  met  with 
dm-ing  or  in  view  of  hostilities.  Similarly 
in  the  case  of  the  subjects  following :  items 
not  specially  connected  with  the  question  of 
hostilities  not  being  referred  to. 

X.  Misrepresentation   and   Concealment   of  facts 

material  to  a  risk  submitted  for  insurance. — 
Illustrates  the  obligations  of  insurers,  in 
time  of  hostilities,  to  inform  the  underwriter 
truthfully  and  fully  touching  the  nature  and 
circumstances  of  risks  offered  for  insurance  • 
and  the  consequences  of  failure  in  this  respect. 
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XI.  Void  Insurances. — Indicates  those  insurances 

which  are  ordinarily  incapable  of  being 
efEected  in  time  of  hostilities,  and  those 
which  are  rendered  void  by  the  outbreak 
of  hostilities. 

XII.  Insurable  Interest  of  Captors.— Discusses  the 

position  of  captors  as  regards  their  right  to 
insure  their  interest  in  property  seized  at 
sea  and  sent  in  by  them  for  adjudication. 

XIII.  Effect  of  War  on  Contract. — Shows  in  what 
manner  the  outbreak  of  war  affects  contracts 
existing  between  the  national  subjects  and 
alien  enemies ;  and  especially  the  effect  of 
war  on  the  Contract  of  Affreightment. 

XIV.  Piracy. — Included  mainly  in  order  to  indi- 

cate the  characteristics  which  mark  the  dis- 
tinction between  the  lawful  belligerent  and 
the  unlawful  combatant,  or  pirate. 

To  the  reviews  of  the  various  rights  and  obliga- 
tions dealt  with  in  this  work  there  has  been  appended, 
wherever  necessary,  a  special  summary  of  the  re- 
lative Law  of  Marine  Insurance.  These  summaries 
speak  for  themselves ;  but  it  may  be  remarked  re- 
specting them  that  the  reader  interested  more 
especially  in  the  marine  insurance  aspect  of  the 
subject  will  find  it  to  his  advantage  to  first  examine 


8  EXPLANATOET. 

in  each  case  the  review  of  the  Law  of  Nations  to 
which  the  summary  relates.  Inquirers  respecting 
the  Law  of  Nations  are,  on  the  other  hand,  likely  to 
find  under  the  head  Insurance  useful  illustrations  of 
the  practical  application  of  the  principles  embodied 
in  the  review. 


N.B. — The  references  to  cases  in  the  American  Law  Eeports  are  printed 
in  italics. 
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I. 

EETEOSPECT. 


The  rights  and  obligations  subsisting  between  nations  are, 
by  some,  comprehended  under  the  denomination  Law  of 
Nations,  whilst  others  prefer  to  designate  them  by  the  title 
International  Law.  Titles,  like  names,  being  for  the  most 
part  rather  labels  than  definitions,  this  difference  of  denomi- 
nation may  be  of  no  great  moment.  But  as  the  propriety 
of  accepting  the  two  terms  as  synonymous,  and  therefore 
interchangeable,  seems  open  to  question,  it  may  be  well  to 
indicate  the  meaning  which,  rightly  or  wrongly,  is  attached 
to  them  in  these  pages. 

The  term  Law  of  Nations,  then,  is,  as  we  hold,  correctly 
used  to  describe  that  condition  of  mutual  rights  and  obliga- 
tions subsisting  between  nations,  based  on  what  is,  by  some 
Tmters,  called  the  Law  of  Nature, — that  law  to  which  we 
should  revert  if  the  softening  influences  of  civilization  were 
to  be  done  away.  Whereas,  by  International  Law  we  under- 
stand that  condition  of  mutual  relations  which  results  from 
special  convention ;  such  convention  being  commonly,  though 
by  no  means  necessarily,  in  mitigation  of  the  sterner  rights 
of  the  Law  of  Nations.  As,  for  example :  By  the  Law  of 
Nations  enemy  goods  are  liable  to  confiscation  none  the  less 
that  they  may  be  on  board  a  neutral  vessel.  But  by  treaties 
now  subsisting  between  the  powers,  or  most  of  them,  this 
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right  has  heen  disavowed;  so  that  International  Law  here 
expressly  prohibits  that  which  the  Law  of  Nations  as  clearly 
permits. 

Municipal  Law,  it  is  scarcely  necessary  to  ohserve,  is,  as 
distinguished  from  International  Law,  the  domestic  law  of 
a  state,  hinding  all  persons  within  the  national  jurisdiction 
to  do,  or  to  refrain  from  doing,  such  acts  and  things  as  may 
hy  the  governing  body  he  decided  to  be  necessary  for,  or 
contrary  to,  the  public  interests  respectively. 

The  object  of  this  work  is  rather  to  set  forth  the  state  of 
the  Law  of  Nations,  as  it  now  subsists,  than  to  inquire  into 
and  discuss  those  changes  which  have,  in  bygone  days,  con- 
duced to  the  present  condition.  The  history  of  international 
rights,  from  the  earliest  times  of  which  we  have  records,  may 
therefore  be  very  briefly  summed  up.  The  warlike  rights 
of  nation  against  nation  were  originally,  and  till  within  a 
measurable  distance  of  modem  times,  limited  not  by  any 
sense  of  right  and  wrong,  but  apparently  only  by  the  power 
of  nations  to  conceive  and  execute  deeds  of  violence  one 
against  the  other.  The  Old  Testament  abounds  in  instances 
of  such  unrestrained  cruelty.  Thus,  we  read  how  the  army 
of  the  Chaldeans  under  Nebuchadnezzar  having  besieged  and 
captured  Jerusalem,  and  caught  the  unhappy  King  Zede- 
kiah,  after  some  process  described  as  "giving  judgment" 
upon  him,  slew  his  sons  before  his  eyes,  and  then,  having 
put  out  his  eyes,  bore  him  in  fetters  to  Babylon.  The  waUs 
of  the  Jewish  stronghold  were  levelled,  and  such  of  the 
nation  as  were  worth  anything  were  also  carried  captive  to 
the  same  destination.  In  the  days  of  ancient  Eome  con- 
temporary history  makes  it  abundantly  plain  that  very  similar 
views  prevailed  as  to  the  rights  of  the  vanqidsher  over  the 
vanquished.  The  Eomans,  indeed,  considered  it  permissible 
to  enslave  or  kill  any  of  the  enemy  race  on  whom  they 
could  lay  their  hands,'  in  Eoman  territory,  on  the  breaking 
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out  of  war.  An  enemy  -was  regarded  as  a  criminal  and  an 
outlaw,  to  be  hunted  down  and  slain  wherever  found ;  whilst 
his  wife  and  children  were  sold  into  slavery.  And  even  at 
the  close  of  the  13th  century  our  own  King  Edward  I.,  on 
capturing  Berwick  from  the  Scotch,  put  the  citizens  to  the 
sword  by  thousands,  without  distinction  of  age  or  sex;  so 
that,  as  we  read,  for  two  days  the  city  ran  with  blood  like 
a  river. 

From  time  to  time  some  nation  or  another  would  seek,  by 
municipal  enactments,  to  restrain  its  subjects  from  perpe- 
trating such  deeds,  but  until  Christian  influences  had  begun 
to  be  generally  felt,  the  precedents  handed  down  from  the 
ancients  were  commonly  accepted  and  followed  with  but 
little  modification.  The  crusades,  binding  together  as  they 
did  the  Christian  nations,  were  no  doubt  a  factor  of  some 
importance ;  but  it  was  not  until  the  16th  century  that  a 
more  enlightened  sense  of  justice  and  humanity  came  into 
general  acceptance  amongst  Christian  powers.  Maritime 
commerce  was  then  rapidly  extending,  with  the  inevitable 
result  of  bringing  nations  into  closer  relationship ;  whilst  the 
power  of  appeal  to  the  Head  of  the  Church  at  Bome,  and  the 
knowledge  that  any  outrage  of  the  principles  there  pro- 
pagated would  entail  the  risk  of  punishment,  materially 
supported  the  advance  of  civilii:ation  and  the  dictates  of 
humanity. 

Until  the  early  part  of  the  17th  century  there  was  no  such 
thing  as  a  recognised  code  of  the  rights  subsisting  between 
the  nations,  but  this  was  in  a  great  measure  supplied  by  the 
writings  of  the  learned  Grrotius,  1583—1645,  regarded  by 
many  as  the  father  of  the  Law  of  Nations.  FoUowiag  in  his 
steps  came  Puffendorf ,  Bynkershoek,  Yattel,  Valin,  Emerigon, 
and  others,  who,  though  not  always  in  accord  on  disputed 
points,  served  to  beat  into  a  firm  and  well-defined  road  the 
path  first  traced  by  Grotius.     The  adoption  in  subsequent 
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wars  of  the  principles  contended  for  by  sucli  writers  crystallized 
into  accepted  law  what  had  before  been  but  matter  of  belief. 
So  that  at  the  present  day  the  writings  of  Wheaton,  Kent, 
and  other  publicists  may  be  regarded  as  an  exposition  of  the 
Law  of  Nations  as  now  accepted  by  the  powers  and  acted, 
upon  in  the  various  national  tribunals. 

Whether  a  formal  declaration  of  war  communicated  to  the 
enemy  should  precede  the  outbreak  of  ofiensive  operations  is 
somewhat  of  an  open  question.  As  a  matter  of  fact,  the 
various  powers  appear  to  consider  themselves  under  the 
obligation  to  make  such  a  declaration  only  at  such  time  as  it 
may  suit  them.  Thus,  in  1877  the  Eussian  declaration  of 
war  against  Turkey  was  preceded  by  some  hours  by  the  entry 
of  the  Russian  forces  into  Turkey.  A  nation  may  convey 
its  warlike  intentions  to  the  state  with  which  it  is  at  variance 
by  the  recall  of  its  minister,  or  by  a  pubHo  declaration  of  war 
within  its  own  territory,  or  by  announcement  of  an  ulti- 
matum followed  by  hostile  acts ;  or,  indeed,  by  any  such  un- 
ambiguous mode  of  intimation  as  may  grow  out  of  the  circum- 
stances at  the  time.  War  having  once  been  commenced,  a 
formal  declaration  to  the  enemy  can,  it  would  seem,  be  formu- 
lated and  communicated  at  leisure  if  it  so  please  the  aggressor. 
But  it  is  of  course  open  to  nations  to  provide  for  such  a  case 
by  a  clause  in  international  treaties. 

Previous  to  the  actual  declaration  of  war  or  commencement 
of  active  hostilities  a  provisional  seizure  is  occasionally  made 
of  enemy  ships  and  goods  within  the  national  jurisdiction. 
Such  seizures  are  of  the  nature  of  embargo  or  reprisal,  and 
may  be  relinquished  on  adjustment  of  the  difficulty  which 
resulted  in  the  hostile  act.  This  subject  will  be  considered 
■under  the  head  Embargo  and  Eeprisals  (b).  The  disputed 
right  of  confiscation  of  enemy  debts  and  property  within  the 
national  territory  will  also  be  considered  in  its  place  (c). 
{b)   Vide  p.  36,  infra.  (<,)  Vide  p.  49,  infra. 
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When  war  is  entered  upon,  every  individual  of  the  nations 
engaged  is  considered  to  be  involved  in  the  hostilities,  since 
every  man  is  considered  to  be  a  party  to  the  acts  of  his  own 
government.  According  to  the  letter  of  the  law  of  nations 
this  condition  of  affairs  warrants  the  arrest  of  any  subject  of 
the  enemy  found  within  the  national  territory.  But  this 
right,  if  right  it  be,  is  now  obsolete,  though  if  one  nation  at 
war  were  to  revive  and  execute  it,  the  other  would  probably 
claim  the  same  right  by  retortion  if  not  by  the  law  of 
nations.  The  effect  of  this  taint  of  hostilities,  as  regards 
individuals,  is  to  stop  aU  intercourse  between  citizens  of  the 
nations  at  war.  The  individual  members  of  the  nations  are 
embarked  in  one  common  bottom  and  must  share  one  common 
fate.  Therefore,  all  trading  with  the  common  enemy  becomes 
at  once  ilKcit,  and  is  usually  so  proclaimed  on  the  outbreak 
of  hostilities  (d). 

But  the  extension  of  this  spirit  of  hostility  to  individuals 
does  not,  by  the  usage  of  nations,  entitle  individuals  to  engage 
in  independent  hostile  acts  against  the  enemy  or  subjects  of 
the  enemy.  Only  those  persons  who  have  been  expressly 
empowered  or  commissioned  by  their  government  to  engage 
in  active  hostility  are  entitled  to  exercise  any  such  aggres- 
sive acts. 

The  circumstance  that  two  nations  decide  to  settle  their 
differences  by  resort  to  war  is  not  to  be  allowed  to  interfere 
with  legitimate  trade  on  the  part  of  neutrals.  It  is  now 
a  fundamental  principle  of  the  public  law  of  Europe  that 
neutral  nations  shall,  ia  time  of  war,  be  allowed  to  carry  on 
their  accustomed  trade,  subject  only  to  such  restrictions  on 
the  part  of  belligerents  as  may  be  necessary  for  the  safety 
and  protection  of  the  latter.  The  nature  of  such  restrictions 
will  be  set  forth  in  its  place  (e). 

{d)   Vide  sub  "Trading  with  the  Enemy,"  p.  258,  infra, 
{e)   Vide  p.  345,  infra. 
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By  the  law  of  nations  it  is  permissible  to  seize  and  confis- 
cate enemy  property  found  on  toard  a  neutral  vessel ;  but 
this  right,  as  will  presently  appear,  has  been  disavowed  by 
the  Declaration  of  Paris.  Ships  of  the  enemy  may  of  course 
be  seized  and  confiscated,  and  any  enemy  property  found  on 
board  of  them  will  be  involved  in  the  same  fate,  though  neutral 
goods,  except  contraband  of  war,  must  be  restored.  These 
subjects  will  receive  fuller  consideration  later  on,  but  mean- 
time it  may  be  observed  that  a  fruitful  source  of  difficulty  and 
irritation  between  belligerents  and  neutrals  is  the  decision  of 
the  crucial  point  as  to  the  ownership  of  goods  found  on 
enemy  vessels.  That  is,  whether  the  property  in  such  goods 
is  to  be  regarded  as  vested  in  neutral  subjects,  and  the  goods 
therefore  exempt  from  confiscation ;  or  in  subjects  of  the 
hostile  nation,  and  the  goods  consequently  the  subject  of 
legal  condemnation  to  the  captors.  The  answer  to  this  im- 
portant question  frequently  turns  on  the  domicile  of  the 
owner.  Before  proceeding  further  it  will  be  well  to  give 
some  special  consideration  to  this  subject. 


(     15     ) 


II. 
DOMICILE  AND  OWNERSHIP. 


Domicile  and  nationality  are  not  of  necessity  the  same  thing. 
Thus  a  British  subject  may  have  a  commercial  domicile  or 
domiciles  in  foreign  countries,  or  the  subject  of  a  foreign  state 
may  have  a  domicile  in  Great  Britain.  In  deciding  as  to  the 
nationality  of  captured  goods,  the  courts  of  prize  are  not 
ordinarily  concerned  to  inquire  of  what  nation  the  owner  of  the 
property  is  a  member:  what  they  do  set  themselves  to  ascertain 
is,  whether  the  property  is  to  be  deemed  to  be  owned  by  an 
enemy  subject  or — which  is  the  same  thing — by  a  person  who 
has  cast  in  his  lot  with  the  enemy.  Of  what  particular 
nationality  the  owner  may  himself  be  is  another  matter  alto- 
gether, and  not  ordinarily  material  to  the  point  at  issue.  No 
matter  of  what  nationality  a  person  may  be,  if  he  establishes 
himself  in  business  in  a  neutral  or  hostile  state,  he  becomes, 
so  far  as  the  transactions  of  such  business  are  concerned,  to  all 
intents  and  purposes  a  neutral  or  an  enemy,  as  the  case  may 
be.  And  in  such  capacity  he  must  accept  all  its  inconveni- 
ences, just  as  he  shares  its  advantages.  Therefore  all  persons 
trading  in  the  enemy's  country  are  considered  juro  hac  vice  to 
be  enemy  subjects  so  far  as  concerns  the  interests  of  their 
alien  domicile.  Aliens  are  deemed  to  be  under  no  obligation 
to  remain  in  the  enemy  country,  and  the  fact  that  they  do  so 
remain  is  to  be  taken  as  an  admission  of  their  willingness  to 
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cast  in  their  lot  with  the  foe.  The  theory  acted  upon  is  that 
an  alien  subject  resident  in  a  country  against  which  war  is 
declared  by  his  government  must  at  once  return  to  the 
national  territory.  To  hesitate  is  to  be  lost ;  and  even  if,  on 
at  once  returning  with  his  goods,  the  latter  should  be  cap-' 
tured  by  his  government,  the  Courts,  before  restoring  them, 
will  require  the  clearest  proof  of  his  intention  to  abandon  the 
hostile  domicile  {a).  A  distinction  is  drawn  between  a  tem- 
porary and  a  permanent  residence,  though  the  mere  fact  that 
a  person  has  only  just  recently  entered  the  country  with 
which  hostilities  have  broken  out  will  not  absolve  him  if  it  be 
clear  that  he  came  there  with  intent  to  remain.  Nor  will 
the  circumstance  of  a  longer  residence  necessarily  convict  him 
if  he  should  succeed  in  rebutting  the  presumption  that  such 
prolonged  stay  was  evidence  of  his  intention  to  remain. 
What  has  in  all  cases  to  be  looked  at  is  the  animus  manendi 
or  the  animus  revertendi,  the  onus  of  disproof  or  of  proof  lying 
on  the  claimant  {b).  "A  mere  intention  to  remove  has  never 
been  held  sufficient,  without  some  overt  act"  (c). 

Whether,  on  the  outbreak  of  war,  a  subject  domiciled 
in  the  enemy  country  can  withdraw  his  property  from  such 
country,  free  from  risk  of  confiscation  on  the  part  of  his  own 
government,  without  first  obtaining  a  licence  or  safe-conduct 
from  his  government,  is  disputed.  But  to  take  such  a  pre- 
caution would,  in  any  case,  be  a  prudent  act  on  the  citizen's 
part  {d).  An  instance  of  double  domicile  is  supplied  by  the 
case  of  Tlie  Portland  {e),  where  the  property  of  a  German 
subject  was  seized  on  the  ground  that  he  had  a  domicile  on 
French  territory.   Great  Britain  being   then  at  war  with 


(a)   Vide  Passports  and  Safe-conducts,  p.  277,  infra. 
(J)  Vide  The  Diana,  5  Eob.  60. 
(c)  The  President,  6  Rob.  277. 
(rf)   Vide  p.  266,  infra, 
[e)  3  Rob.  41. 
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France.  It  turned  out  that  the  transaction  was  connected 
with  a  neutral  domicile  in  Grermany,  and  not  with  the 
enemy  domicile,  and  the  cargo  was  accordingly  declared 
neutral. 

The  Jonge  Klassina  (/)  was  a  case  where,  during  war 
between  Great  Britain  and  Holland,  a  British  citizen  named 
Eavie  obtained  a  special  licence  {g)  to  import  from  Holland 
goods  belonging  to  him,  presumably  as  a  Birmingham  mer- 
chant. The  citizen  was,  as  it  turned  out,  not  only  the 
importer,  to  England,  but  also  the  exporter  from  Holland, 
and  it  was  held  that  the  licence  was  given  to  protect  Eavie 
in  his  capacity  of  a  British  importer,  and  did  not  extend 
to  cover  his  exportation  from  Holland  in  the  capacity  of  a 
Dutch  merchant.  That  he  held  no  fixed  counting-house  in  the 
enemy's  country  was  held  to  be  a  consideration  of  secondary 
importance.     The  goods  were  condemned. 

If  an  alien  subject  be  domiciled  in  a  country  with  which 
war  is  declared,  the  fact  that  he  shipped  goods  thence  before 
the  declaration  of  war  does  not  exempt  them  from  capture 
by  his  government  as  being  enemy  goods.  This  was  decided 
by  the  American  Court  (which,  however,  was  not  unanimous) 
in  The  Venus  {h) . 

If  a  British  subject  be  domiciled  in  a  neutral  country,  he 
is  entitled  to  carry  on  his  lawful  trade  unmolested,  even  with 
nations  with  which  his  government  is  at  war  (i). 

If,  however,  he  should  trade  in  articles  contraband  of  war, 
or  of  a  contraband  nature,  such  traffic  would  be  deemed  con- 
trary to  his  allegiance  {k) .     And  if  he  should  engage  in  the 


(/)  5  Rob.  297 ;  and  p.  283,  infra. 

(g)   Vide  p.  277,  infra,  for  the  subject  of  Special  Licences. 
(A)  8  Cranek,  253.     ( Vide  Wheaton's  comments  on  this  case ;  Int.  La-w, 
2  Eng.  ed.  pp.  388—395.) 
(i)  The  Danaous,  cited  in  4  Rob.  255  ;  Bell  v.  Reid,  1  M.  &  S.  726. 
\k)  The  Neptunus,  p.  270,  infra. 

o.  c 
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priyileged  trade  of  the  enemy,  the  act  would  imbue  the  under- 
taking with  a  hostile  character,  whatever  his  domicile  (l). 

If  a  neutral  and  an  enemy  subject  engage  in  a  joint 
imdertaking,  and  a  shipment  of  the  joint  property  be  cap- 
tured, the  share  of  the  neutral  will  be  released,  while  that  of 
the  enemy  is  confiscated  (m). 

But  if,  as  in  The  Primus  (w),  a  neutral  be  part-owner  of 
an  enemy's  ship,  his  share  will  be  confiscated.  The  neutral 
owner,  said  the  Court  in  this  case,  enjoys  the  privileges 
attached  to  the  enemy's  flag  and  must  take  its  risks. 

All  produce  of  soil  in  the  enemy's  territory  is  impressed 
with  a  hostile  character,  whatever  the  nationality  or  domicile 
of  the  owner,  provided  that  at  the  time  of  capture  this  pro- 
duce be  owned  by  the  proprietor  of  the  soil  (o). 

In  The  Boedes  Lust  (p),  till  December,  1803,  the  iahabitants 
of  Demerara  had  remained  British  subjects,  but  the  colony 
was  then  surrendered  to  the  Dutch  in  virtue  of  the  Treaty  of 
Amiens.  In  January  and  February,  1804,  certain  property, 
the  produce  of  the  island  during  the  British  occupation,  was 
shipped  by  the  above  vessel,  which  sailed  in  March,  and 
was  captured  in  May  under  an  embargo  laid  on  all  Dutch 
property  at  sea,  a  month  before  the  declai-ation  of  war  against 
Holland.  Before  adjudication  the  settlement  had  again  been 
acquired  by  the  British;  The  circumstances  were,  on  the  one 
hand,  submitted  to  the  Court  as  justifying  condemnation, 
and  on  the  other  as  requiring  restoration,  of  the  property. 
Sir  Wniiam  Scott  (afterwards  Lord  Stowell),  in  a  lucid  and 
interesting  judgment,  which  does  not  admit  of  a  brief  sum- 
mary, decided  that  the  property  at  the  time  of  iis  seizure 
was  vested  in  Dutch  owners ;   that  the  declaration  of  war 

(l)  The  Ann,  Dodson,  222  ;  The  Anna  Cathariua,  4  Eoh.  107. 

(ot)  The  Franklin,  6  Eob.  120. 

(»)  2i  L.  T.  16.     Cf.  The  Napoleon,  match.  Pr.  Ca.  357. 

(o)  The  Phoenix,  5  Eob.  20 ;  The  Mary  Clinton,  Blatch.  Pr.  Ca.  556. 

(p)  5  Rob.  233. 
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had  a  retroactive  effect,  applying  to  all  property  previously 
detained ;  that  the  fact  that  the  owners  of  the  property  had 
since  hecome  friends  of  this  country  would  not  relieve  them ; 
and,  finally,  that  the  property  was  liable  to  confiscation. 

As  regards  factories  or  colonial  establishments  in  Asia  or 
Africa,  there  is  attributed  to  them  the  national  character  of 
the  European  mother  state  to  which  they  belong  {q). 

Insurances  on  enemy  property  being  void  by  statute,  the 
property  of  subjects  domiciled  with  the  enemy  is,  so  far  as 
concerns  property  attaching  to  the  domicile,  also  within  the 
statute  (r).  To  an  inquiry,  in  1854,  on  the  part  of  British 
merchants  domicUed  in  Eiga,  as  to  what  respect  would  be 
paid  by  British  cruisers  to  bond  fide  British  property,  the 
produce  of  Eussia,  if  shipped  on  board  neutral  vessels,  a  reply 
was  sent  from  the  Foreign  Ofiice  that  such  property,  even  if 
purchased  before  the  outbreak  of  war,  would  not  be  respected 
unless  specially  Kcensed  or  exempted  by  instructions  to  the 
officers  of  the  British  navy  (s) .  Shortly  afterwards,  however, 
it  was  by  proclamation  announced  that  her  Majesty  had 
decided  to  waive  the  right  to  sei2;e  enemy's  property  laden 
on  neutral  vessels  (^).  The  Treaty  of  Paris  («<),  in  1856, 
having  embodied  the  principle  "  free  ships,  free  goods,"  all 
property,  except  contraband  of  war,  covered  by  the  neutral 
flag  must,  so  long  as  the  treaty  holds  good,  be  deemed,  as 
between  the  signatories  of  the  treaty,  free  from  capture. 

The  privilege  of  trading,  in  time  of  war,  through  the 
enemy's  ports  is  allowed  to  inland  states,  such  as  Switzerland, 
in  consideration  of  the  hardship  to  which  they  would  be 
exposed  were  this  denied  them.  But  such  a  trade,  as  being 
necessarily   exposed  to  great  suspicion,  must,  accordiag  to 

[q)  5th  ed.  Amould's  Insoe.  146. 

(r)   Vide  sui  Void  Insurances,  p.  405,  infra. 

(«)  44  State  Papers,  1853-4,  pp.  106,  108. 

{t)  1  BuUetins,  1854,  p.  356. 

(«)  P.  27,  infra. 

c2 
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Sir  W.  Scott,  in  The  Magnus,  be  justified  by  proofs  of  more 
than  ordinary  strictness  («). 
"^  In  like  manner  as  domicile  is  the  test  of  the  ownership 
of  goods,  so  the  national  character  of  a  ship  is  deemed  to 
depend  on  the  domicile  of  the  owner  («/).  Thus,  in  Tahhs  v. 
Bendlebrack  (s),  a  vessel  built  and  registered  in  America,  and 
owned  by  an  American  subject,  was  deemed  British  property, 
the  owner  being  domiciled  in  Great  Britain.  But  a  vessel 
sailing  under  the  flag  or  pass  of  the  enemy  is  regarded  as 
enemy  property,  irrespective  of  the  real  ownership  («). 
Except  that  if  a  country  have  no  national  maritime  flag, 
and  a  vessel  belonging  to  subjects  of  such  country  be,  in 
consequence,  sailed  under  an  alien  flag,  the  flag  is  not  to  be 
deemed  conclusive  as  to  the  vessel's  nationality.  This  was 
decided  in  The  Palme,  a  Swiss  vessel,  captured  by  a  French 
cruiser  in  1871,  whilst  sailing  under  the  German  flag  (6). 
And  if  a  vessel  be  engaged  in  the  privileged  trade  of  the 
enemy,  or  be  habitually  engaged  in  the  trade  of  the  enemy's 
country,  or  sail  under  his  licence  and  passport,  she  will 
be  regarded  as  enemy  property :  as  will  be  illustrated 
presently  (c).  This  principle  of  the  law  of  nations  is 
not  to  be  evaded  by  a  colourable  transfer.  Thus,  in  The 
Jemmy,  which  had  been  purchased  of  the  enemy,  but  left 
in  the  trade  and  under  the  management  of  the  former 
owner,  the  Court,  regarding  the  transfer  as  colourable,  de- 
clined to  admit  further  proofs  {d).     The  Odin  (e)  is  another 

{x)  1  Bob.  31.    See  also  The  Actiye,  Ho.  Lords,  10  March,  1798. 

[y)  The  Elizabeth,  5  Hob.  2;  The  Vigilantia,  1  Eob.  1,  19,  26;  The 
Vrow  Anna  Catharina,  5  Eob.  161 ;  The  Success,  1  Dodson,  131  ;  The 
Magnus,  1  Eob.  31. 

[z]  i  Esp.  108  ;  3  Bos.  &  Pul.  207,  note,  S.  C. 

{a)   Vide  pp.  233  et  seq.,  infra. 

lb)  Wheat.  Int.  Law,  2  Eng.  ed.  401. 

(c)   Vide  p.  233,  infra. 

(rf)  4  Eob.  31 ;  The  Christine,  2  Spinks'  Eo.  &  Ad.  Eep.  24. 

(e)  1  Eob.  248.  Vide  The  Ocean  Bride,  p.  336,  infra,  for  a  special  excep- 
tion to  the  rule. 
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instance  of  condemnation  consequent  on  a  transfer  not  recog- 
nized by  the  Court.  This  was  a  vessel  belongiug  to  British 
subjects  at  Calcutta,  who  had  been  in  the  habit  of  trading 
with  Batavia.  On  the  outbreak  of  war  with  Holland,  an 
ostensible  transfer  was  made  to  a  Norwegian  domiciled  at  a 
Danish  establishment  near  Calcutta,  by  whom  the  trade  with 
Batavia  was  continued.  When  seized,  the  vessel  was  on  a 
voyage  from  Batavia  to  Copenhagen,  having  on  board  an 
English  ship-master  (the  former  master  of  the  vessel),  but 
who,  it  was  asserted,  was  not  acting  as  master.  The  Court, 
finding  that  the  allegation  of  transfer  had  not  been  suffi- 
ciently supported,  condemned  the  property,  of  which  the 
value  was  assessed  at  150,000^.  In  The  0?nmbtts  (/),  also, 
Sir  Wniiam  Scott  declared  that  "  the  Court  had  often  had 
occasion  to  observe  that  where  a  ship,  asserted  to  have  been 
transferred,  is  continued  under  the. former  agency  and  in  the 
former  habits  of  trade,  not  all  the  swearing  iu  the  world  wiU 
convince  it  that  it  is  a  genuine  transaction." 

It  beiug  established  as  a  general  principle  that  domicile 
is  the  test  of  ownership,  the  question  remains,  in  whom 
is  the  property  in  goods  captured  on  the  high  seas  to 
be  deemed  to  be  vested : — ia  the  shipper ;  the  consignee  at 
destination,  or  the  purchaser;  or  other  apparent  proprietor, 
domiciled  perhaps  in  the  country  neither  of  the  ship's  port  of 
loading  nor  destination?  The  common  rule  is,  that  goods 
entrusted  to  a  ship-master  by  a  consignor  for  delivery  to  a 
consignee  are  regarded  as  the  property  of  the  latter  (g).  But 
notwithstanding  this  general  rule,  if  at  the  commencement  of 
the  transit  the  goods  are  enemy-owned,  the  circumstance  that 
they  are  destined  to  a  neutral  consignee  will  not  be  considered 
material  (h).  In  short,  neutral  goods  with  a  hostile  destina- 
tion,  or  hostile  goods  with  a  neutral  destination,   shipped 

(/)  6  Rob.  71. 

<S)  Packet  de  Bilboa,  2  Rob.  133  ;  The  Sally  Magee,  Blatch.  Ft:  Ca.  385. 

(A)  The  Sally ;  The  Atlas ;  The  Anna  Catharina,  infra. 
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under  contract  made  during  or,  it  may  be  supposed,  in 
anticipation  of  war,  are  by  the  law  of  nations  primA  facie 
liable  to  hostile  capture  (*).  This  position  must,  however, 
owing  to  the  Declaration  of  Paris  (A;),  be  regarded  as  now 
essentially  modified ;  for,  by  the  Declaration,  all  permissive 
goods  under  a  neutral  flag  are  to  be  free  from  condemnation. 
During  the  Crimean  war  a  question  arose  as  to  the  owner- 
ship of  cargo  on  The  Abo  {t),  which  had  been  brought  in  as  a 
prize.  The  cargo,  claimed  as  neutral  property,  had  been 
shipped  _/?a(7r«)i^e  hello,  and  the  bills  of  lading  did  not  show  on 
whose  account  the  shipment  had  been  made.  In  other  respects, 
also,  the  shipping  documents  were  incomplete.  Dr.  Lushing- 
ton,  in  ordering  further  proof  as  to  ownership,  observed  that 
Lord  Stowell  had,  in  The  Cousine  Marianne  [m),  laid  it  down  as 
a  settled  principle  of  the  Court  that,  in  order  to  constitute  an 
effectual  transfer  of  the  property,  there  must  be  either  an 
order  for  the  goods  or  an  acceptance  of  them  by  the  consignee 
prior  to  the  captTjre.  That,  whatever  the  common  law  might 
be,  the  Court  of  Admiralty  acted  independently,  and  must  be 
satisfied  that  the  title  to  the  property  was  substantiated  by 
the  Court's  own  rules  and  practice  [n). 

The  real  ownership  of  goods  has  in  each  case  to  be  estab- 
lished by  the  documentary  evidence  and  depositions  at  the 
port  or  place  of  adjudication  in  the  captor's  territory. 
Whatever  may  be  the  practice  or  law  in  times  of  peace, 
no  transfer  is  recognized  by  the  captor  which  has  taken 
place  during  the  transit  of  the  goods,  if  war  was  at  that  time 
either  actually  existent  or  imminent,  and  if  the  goods  have 
borne  a  hostile  character  at    the    commencement    of    the 


(i)  5th  ed.  Amould's  Insce.  613. 

[k)  P.  27,  infra. 

{tj  24  L.  T.  5. 

(m)  Edw.  347. 

(«)  Of.  The  Samah  M.  Johnson,  Blatch.  JPr.  Ca.  37. 
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voyage  (o).  For  it  is  obYious  that  in  the  absence  of  such  a 
rule  no  limit  could  be  placed  upon  colourable  transfers  effected 
with  the  express  object  of  defeating  the  rights  of  captors  {p). 
Efforts  to  evade  this  restriction  are  frequent  ia  time  of  war,  but 
it  iu  all  cases  lies  upon  the  claimants  of  the  goods  to  prove  the 
ownership ;  so  that  the  question  becomes  purely  one  of  evidence. 

Sales  to  neutrals  must  be  absolute  and  unconditional  ia 
their  nature,  and  any  equity  of  redemption  or  other  reserva- 
tion in  favour  of  the  seller  will  be  held  fatal  to  the  bona  fides 
of  the  transaction  {q). 

Any  reservation  of  risk  on  the  part  of  the  neutral  consignor 
of  goods  until  their  delivery  to  a  belligerent  consignee  is 
similarly  held  to  be  void ;  for  otherwise  all  shipments  of  the 
kind  would  doubtless  have  such  a  stipulation  attached  to  them. 
The  result  would  be  to  defeat  the  right  of  capture  until, 
delivery  having  been  effected,  it  was  too  late  to  exercise  it  {r). 

The  title  of  the  captors,  on  failure  of  the  claimants  to 
establish  neutral  ownership,  is  absolute;  and  no  claim  can 
be  set  up  against  it  on  the  part  of  any  persons  asserting 
equitable  rights  over  the  property  (s).  A  bill  of  lading 
transmitted  to  a  party  to  cover  his  advances  on  cargo  shipped, 
does  not  pass  the  title  to  the  cargo  {t).  And  property  con- 
signed by  an  enemy  to  his  creditor  to  be  applied  in  payment 
of  a  debt,  is  regarded  by  captors  as  enemy  property  (m).     A 

(o)  The  Soglasie,  2  Spinks,  Eoo.  &  Adm.  101  ;  The  Danokebaar  Afrioaan, 
1  Eob.  107  ;  The  Herstelder,  1  Rob.  114  ;  The  Jan  Frederick,  5  Rob.  128. 

{p)  The  Vro-w  Margaretha,  1  Eob.  337;  The  Negotie  en  Zeevaart,  1 
Eob.  111. 

(?)  The  Anoydt  Gedacht,  2  Eob.  137 ;  The  Seohs  Gesohwistem,  4  Eob. 
100;  The  SaUy,  5  Eob.  300. 

(r)  The  Atlas,  3  Eob.  299 ;  The  Anna  Catharina,  4  Eob.  107,  113,  note. 
But  see  note  in  6  Amould's  Insce.  613,  as  to  the  view  of  the  U.  S.  Courts. 

(s)  The  Josephine,  4  Eob.  25 ;  The  Tobago,  5  Eob.  218 ;  The  Mariana,  6 
Eob.  24 ;  The  Francis,  1  Gall.  445  ;  The  Sisters,  5  Eob.  155  ;  The  Mersey, 
Blatch.  Pr.  Ga.  187. 

{t)  The  Lynchburg,  Blatch.  Pr.  Ca.  49  ;  The  Winifred,  ih.  33. 

(m)  The  Hannah  M.  .Tohnsm,  ib.  97  ;  The  Mary  Clinton,  ib.  556. 
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Ken  upon  a  captured  vessel  for  repairs  efEeoted  prior  to  the 
hostilities  will  similarly  be  disregarded  (a;).  If  a  vessel  be 
transferred  at  the  time  of  hostilities,  satisfactory  evidence 
■wDl  be  required  as  to  hon&  fide  payment  of  the  purchase-' 
money,  and  as  to  the  character  of  the  transaction  generally  {y) ; 
but  any  sale  by  a  belligerent  to  a  neutral  will  be  regarded 
■with  great  suspicion,  and,  to  save  from  condemnation  pro- 
perty so  transferred,  the  good  faith  of  the  transfer  vnll  have 
to  be  clearly  established.  Several  cases  of  this  kind  occurred 
during  the  Crimean  war.  Thus,  in  The  Johaii  Christophe  (z), 
the  vessel,  seized  as  enemy  property,  was  claimed  by  a  Eus- 
sian  subject,  setting  himself  forth  as  a  Dane.  He  had,  in 
fact,  become  a  burgher  of  Altona,  and  taken  the  oath  of 
allegiance  to  the  King  of  Denmark,  but  with  the  express 
object,  as  it  would  seem,  of  qualifying  himself  to  buy  the 
vessel  in  the  latter  capacity.  The  Court  decided  that  no 
such  adoption  of  neutral  nationality  would  invest  him  with 
the  character  claimed  by  him.  In  aU  such  cases  the  Court 
will  closely  examine  the  claim  to  neutral  nationality,  and 
will  not  accept  the  claim  if  it  should  appear  that  an  enemy 
subject  has,  under  the  guise  of  neutrality,  gone  into  neutral 
territory  in  order  to  purchase  an  enemy  ship.  And  in  The 
Ernst  Merck  [a),  seized  at  Hull  whilst  sailing  under  the  Meck- 
lenburg colours,  the  Court  condemned  the  vessel,  which  had 
been  sold  by  a  Eussian  owner  very  shortly  before  the  out- 
break of  war.  The  real  ownership  of  the  vessel  was  not 
established :  there  were  deficiencies  in  the  evidence ;  and  the 
Court,  in  reference  to  this  circumstance,  declared  that  it  "  was 
not  required  to  declare  afiirmatively  that  the  enemy's  interest 
remained ;  it  was  sufficient  to  bar  restitution  if  the  neutral 
claim  was  not  unequivocally  sustained  by  the  evidence." 


{x)  The  Nassau,  Slatch.  Pr.  Ca.  665. 

(y)  The  Soglasie,  2  Spinks,  Eoo.  &  Ad.  101. 

(z)  24  L.  T.  52. 

(«)  Ibicl.  303. 
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In  The  Industrie  {h),  -where  the  vessel  was  seized  whilst 
sailing  under  the  Eussian  flag,  and  carrying  Eussian  papers, 
it  was  held  that  these  conditions  imprinted  a  hostile  character 
on  the  whole  ship.  Three-fourths  of  the  latter  were  Eussian 
owned,  and  one-fourth  was  claimed  by  the  master,  who 
alleged  himself  to  be  a  native  of  Denmark ;  but  the  Court 
declined,  in  the  above  circumstances,  to  regard  the  property 
as  other  than  that  of  an  enemy. 

In  1870,  during  the  Franco-Prussian  war.  The  Sophia 
Rickmers{c),  having  been  captured  by  the  Erench  in  the 
China  Seas,  the  owner,  P.  A.  Eiekmers,  as  a  British  subject, 
petitioned  the  British  Grovemment  to  interfere  to  obtain  the 
release  of  Ms  vessel.  This  latter,  he  declared,  he  had  bought 
at  Singapore  shortly  before  her  capture,  she  being  then  regis- 
tered at  the  port  of  Greestemunde,  and  he  claimed  that,  as 
neutral  property,  her  seizure  was  unjustifiable.  The  following 
is  an  extract  from  the  reply  to  this  petition : — 

"  It  is  for  the  Prize  Court  of  the  captors  to  determine 
whether  The  Sophia  Rickmers  is  a  good  prize  of  war ;  and  Lord 
Grranville  is  of  opinion  that  the  Trench  Prize  Courts,  if  they 
observe  their  long-established  practice,  wiU  not  recognise  the 
sale  of  an  enemy's  vessel  made  in  a  neutral  port  after  the 
commencement  of  the  war :  the  necessity  of  such  sale  being 
caused  by  the  exigencies  of  the  war,  and  the  object  of  such 
sale  being  to  defeat  the  exercise  of  the  beUigerent  right  as 
regards  the  capture  of  enemy's  property  on  the  high  seas." 

In  the  United  States  Courts  it  has  also  been  clearly  laid 
down  that  the  sale  of  vessels  in  an  enemy  port  to  neutrals 
during  or  in  contemplation  of  hostilities,  by  persons  domi- 
ciled and  trading  there,  does  not  pass  the  title,  the  property 
still  remaining  subject  to  capture  as  prize  {d). 

(b)  1  Eco.  &  Ad.  Eep.  (Spiaks)  444. 

\c)  State  Papers,  61  (1870-1),  1092.     See  also  The  Minerva,  6  Hob.  396. 

{d)  The  Sarah  Starr,  Blatch.  Fr.  Ca.  69  ;  The  Cheshire,  ib.  151 ;  The  Mersey, 
ib.  187  ;  The  Stephen  Mart,  ib.  388.  See  also  The  Georgia,  and  relative  note, 
p.  402,  infra. 
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(The  subject  of  transfer  in  transitu,  in  presence  of  hosti- 
lities, is  exhaustively  discussed  in  Story's  Practice  of  Prize 
Courts,  p.  63  et  seq.  Wheaton's  International  Law,  2  Eng. 
ed.  p.  427,  may  also  be  referred  to  in  this  connexion.) 

Having  thus  endeavoured  to  clear  the  ground  with  a  view 
to  the  due  consideration  of  the  question  of  rights  and  obli- 
gations as  between  belligerents  and  neutrals,  a  brief  space  may 
fitly  be  devoted  to  the  consideration  of  a  highly  important 
modern  treaty,  by  which  such  rights  and  obligations  are  largely 
affected,  viz.,  the  Treaty,  or,  as  it  is  more  commonly  termed, 
the  Declaration,  of  Paris. 


(    27    ) 


III. 
THE  DECLARATION  OF  PARIS. 


On  30th  March,  1856,  on  conclusion  of  the  war  with 
Russia,  there  was  signed  the  so-called  Treaty  of  Paris. 
Suhsequently,  viz.  on  16th  April,  there  was  appended  to  it  a 
Declaration  on  the  part  of  the  signatories  that — 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
■    tion  of  contraband  of  war. 

3.  Neutral  goods,  except  contraband  of  war,  are  not  liable 

to  capture  under  the  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective, 

that  is  to  say,  maintained  by  a  force   sufficient  in 
reality  to  prevent  access  to  the  coasts  of  the  enemy. 

The  Declaration  not  to  be  binding  except  between  the  Powers 

acceding  to  it  (c). 

The  important  bearing  of  this  international  treaty  on  the 
interests  of  this  country  can  hardly  be  understated.  That  it 
was  distinctly  to  the  advantage  of  other  maritime  states  that 
such  an  engagement  should  be  entered  into  by  a  country 
having  command  of  the  seas,  must  be  admitted.  With 
respect  to  clauses  .3  and  4,  they  are  comparatively  unim- 
portant :  practically  they  do  nothing  more  than  codify  prin- 
ciples of  maritime  warfare  which  were  not  in  dispute.  With 
respect  to  clause  1,  it  certainly  tells  against  this  coimtry ; 

(«)  Annual  Keg.  1856,  p.  322  ;  46  State  Papers,  1855-6,  pp.  8,  26. 
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especially  since,  owiag  to  the  general  introduction  of  muni- 
cipal regulations  by  which  the  chief  powers  prohibit  the 
fitting  out,  by  their  subjects,  of  vessels  to  be  used  in  the  ser- 
vice of  belligerents,  this  country  has  little  to  fear  from  priva- 
teers other  than  those  originally  belonging  to  an  enemy  state. 
Besides  which,  privateering  could  nowadays  in  no  case  be 
profitably  undertaken  by  other  than  steam  vessels,  and  it 
would  needs  be  a  difficult  problem  for  such  vessels,  so  far  as 
the  other  European  states  are  concerned,  either  to  keep  them- 
selves adequately  supplied  with  coal  or  to  carry  their  prizes 
safely  into  the  national  ports.  For  the  resources  of  this 
country  are  such  that,  even  if  it  were  found  impracticable  to 
establish  an  effective  blockade  of  the  enemy's  chief  ports,  our 
cruisers  would  presumably  be  sufficiently  numerous  and  alert 
to  render  it  an  exceedingly  hazardous  task  for  his  privateers 
to  bring  ia  their  prizes  in  safety. 

The  main  object  of  privateering  being  plunder,  there  is 
little  to  fear  from  privateers  if  the  prospects  of  this  be  re- 
duced to  a  minimum :  to  risk  life  and  liberty  in  the  sole 
desire  to  destroy  the  enemy's  commerce  without  hope  of 
plunder  is  not  the  aim  of  privateers.  The  Alabama,  which, 
in  the  American  civil  war,  wrought  such  destruction  upon  the 
Federal  commerce,  was  not,  be  it  remembered,  a  privateer, 
but  a  Confederate  warship. 

That  this  country,  in  signing  away  its  right  to  make  use  of 
privateers,  must  be  considered  to  have  lost  the  use  of  a  very 
powerful  weapon  of  offence,  is  sufficiently  obvious.  But, 
notwithstanding,  the  system  of  privateering,  with  the  thirst 
for  gain  and  the  evil  passions  which  it  engenders,  is  so  out  of 
harmony  with  the  principles  of  modern  progress  and  civiliza- 
tion, that,  from  this  view,  the  loss  is  attended  by  conditions 
which  go  far  to  mitigate  it.  And  in  abandoning  the  right 
to  commission  private  vessels  of  war,  this  country  has  by  no 
means  necessarily  deprived  itself  of  the  power  to  throw  into 
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the  scale  against  the  enemy  suoli  of  the  vessels  of  the  national 
merchant  marine  as  could  with  advantage  he  turned  to  this 
use.  There  is  nothing  to  prevent  the  equipment  and  commis- 
sioning of  these  vessels  as  national  cruisers.  During  the 
Franco-Prussian  war,  a  decree  was  issued  by  Prince  Bismarck 
authorizing  the  formation  of  such  a,  so-called,  Volunteer 
Navy  (/) ;  and  a  similar  fleet  is  at  the  present  moment  sail- 
ing under  the  Russian  flag. 

A  mail  steamer,  with  its  high  speed  and  great  capacity  for 
carrying  coal,  would,  with  a  few  long-range  quick-firiag  guns 
and  a  torpedo  launch,  he  readily  converted  into  a  highly 
effective  public  vessel.  And  the  prohibition  against  privateer- 
ing would  not,  it  may  be  supposed,  prevent  mail  or  other 
steamers  from  carrying  such  defences  under  letters  of  marque 
for  their  own  protection. 

The  most  serious  item  in  the  treaty  is  clause  2,  which 
exempts  from  capture  enemy  goods  under  the  neutral  flag. 
In  abandoning  this  right,  Glreat  Britain  has,  it  is  asserted,  not 
only  given  away  the  power  to  harass  the  enemy  by  cutting 
off  his  supplies,  but  what  is  far  more  important,  has  suspended 
over  the  national  shipowning  interest  a  sword  which,  on  this 
country's  becoming  engaged  in  hostilities,  may  descend  upon 
it  with  consequences  the  most  disastrous.  To  the  loss  of  the 
right  to  seize  the  enemy's  goods  is  presumably  to  be  attached 
but  a  secondary  importance,  for  the  facilities  of  inland  carriage 
are  in  the  present  day  such  that  a  continental  power  at  war 
with  this  country  would  have  little  difiiculty  in  trading 
through  neighbouring  neutral  ports,  the  property  being  so 
documented  as  to  place  it  beyond  the  reach  of  condemnation 
by  a  Prize  Court  of  the  captors.  What  is  to  be  especially 
feared  is  lest,  on  the  outbreak  of  war  directly  involving  Ghreat 
Britain,  shipment  under  the  British  flag  should  be  universally 


(/)    Vide  p.  100,  infra. 
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avoided.  British  vessels  being  liable  to  capture  by  the  enemy, 
it  may  reasonably  be  supposed  that  merchants,  whether 
British  or  foreign,  would  not,  during  hostUities,  ship  by  a 
British  vessel  so  long  as  a  neutral  bottom  was  available ;  for 
although  the  neutral  cargo  could  not  be  condemned,  it  would, 
imder  the  British  flag,  be  exposed  to  the  risks  of  war;  and  in 
the  event  of  the  capture  and  condemnation  of  the  vessel,  it 
might  be  indefinitely  detained  in  some  foreign  port.  Other 
objections  are  raised  to  the  Declaration  of  Paris  by  writers 
who  have  made  it  their  special  study,  but  the  foregoing  brief 
reference  to  the  subject  is  considered  sufficient  for  the 
purposes  of  this  work(g').  The  circumstances  in  which  the 
Declaration  was  signed  by  the  British  representatives  seem  to 
be  involved  in  some  obscurity,  and  certainly  it  might  well 
have  been  expected  that  the  signing  and  ratification  of  a 
treaty  of  such  exceptional  importance  would  have  been 
attended  with  a  greater  degree  of  formality  than  was 
actually  observed.  The  engagement  itself  is,  moreover,  of  the 
crudest  description.  It  establishes  principles,  but  makes  no 
sort  of  attempt  to  define  their  application  to  cases.  Thus, 
for  example,  supposing  that  this  country,  bound  by  the 
Declaration  not  to  seize  the  enemy's  goods  in  neutral  vessels, 
were  to  be  engaged  in  war  with  the  United  States — a  country 
not  bound  by  the  Declaration — what,  as  has  been  very 
pertinently  enquired,  would,  under  the  Declaration,  be  the 
position  ?  For  while,  according  to  the  Treaty,  we  should  be 
precluded  from  taking  American  property  out  of  vessels 
owned  by  neutral  states,  signatories  of  the  treaty,  American 
cruisers  would  be  under  no  corresponding  disadvantage,  but 
would,  under  the  law  of  nations,  have  an  undoubted  right  to 
carry  into  port,  for  examination,  any  neutral  vessels  reasonably 

{ff)  Tor  an  extaustive  criticism  of  the  Declaration,  see  copy  of  an  Address 
delivered  by  T.  G.  Bowles  to  the  Loudon  Chamber  of  Commerce  17th  July 
1888.  '  ■'' 
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supposed  to  be  engaged  in  conveying  the  property  of  British 
suhjects. 

Again,  while  prohibiting  the  capture  of  neutral  goods  on 
enemy  vessels,  the  Declaration  makes  no  provision  for  the 
case  where  the  belligerent  carrying-ship  is  destroyed  by  the 
enemy,  and  the  neutral  goods  are  thus  involved  in  the  de- 
struction of  the  vessel  {h) .  And  if  the  Declaration  is  to  be 
accepted — as,  indeed,  it  reads — as  an  abstract  and  unqualified 
enunciation  of  the  principle  that  neutral  goods  (except  contra- 
band of  war  :  and  "  Expressio  unius  est  exclusio  alterius  ")  are 
always  to  be  free  from  capture  under  the  enemy's  flag,  it 
follows  that  neutrals  may  henceforth  with  impunity  ship  by 
armed  vessels  of  the  enemy  or  under  enemy  convoy,  though 
goods  so  shipped  have  hitherto  been  held  by  our  Courts  to  be 
subject  to  confiscation  (i). 

Lord  Mansfield's  remark  (A)  on  the  subject  of  marine 
policy  clauses — that  it  was  amazing  that  some  advice  was 
not  taken  in  framing  them,  or  that  more  consideration  was 
not  bestowed  upon  them  by  the  framers — might  with  ad- 
vantage have  been  borne  in  mind  by  those  concerned  in 
framing,  at  any  rate,  clause  2  of  a  document  of  such  vital 
importance  to  the  national  interests  of  this  country. 

If  the  Declaration  is  to  be  regarded  as  finally  and  irre- 
vocably adopted  by  this  country,  it  is  much  to  be  desired 
that  its  clauses  should  be  carefully  considered  and  so  supple- 
mented as  to  provide  for  the  various  important  contingencies 
which  are  likely,  sooner  or  later,  to  arise  in  connexion  with 
them.  If,  on  the  other  hand,  the  Declaration  as  it  now 
stands  should  be  deemed  detrimental  to  the  national  well- 
being  of  this  country,  the  sooner  that  steps  are  taken  to 
withdraw  from  it  the  better.     Any  parties  to  the  treaty 

(A)   Tide  The  Ludwig  and  Vorwarts,  pp.  333,  357,  infra. 

(i)   Tide  p.  213,  infra. 

(A)  In  Simond  v.  Boydell,  Doug.  255. 
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have,  presumaUy,  a  perfect  right  to  withdraw  from  it  on 
giving  due  notice  to  the  other  contractors ;  but  such  notice 
cannot  he  honourably  given  at  a  time  when  hostilities  seem 
imminent. 

The  Declaration  has  now  been  acceded  to  by  aU  civilized 
states,  except  the  United  States,  Spain,  and  Mexico.  The 
United  States  declined  to  accept  the  proposition  as  to  the 
abolition  of  privateering,  unless  it  were  further  agreed  that 
all  private  property  except  contraband  of  war  should  be 
exempt  from  capture :  that  is,  practically,  that  merchant  ships 
and  their  cargoes  should  not  in  case  of  hostilities  be  the  sub- 
ject of  belligerent  capture.  The  United  States  having  no 
regularly  constituted  navy,  it  was  contended  by  the  American 
Government  that  their  adhesion  to  the  above  proposition 
would,  in  the  event  of  their  engaging  in  hostilities  with  a 
country  having  a  powerful  navy,  place  the  United  States  at 
a  great  disadvantage.  Having  themselves  a  large  merchant 
fleet,  it  was  argued,  they  would  be  especially  exposed  to 
depredations  on  the  part  of  an  enemy  possessing  a  large  and 
powerful  fleet  of  public  war  vessels ;  and  in  such  case  their 
only  means  of  placing  themselves  at  all  on  an  equality  with 
the  favoured  belligerent  would  be  by  commissioning  priva- 
teers. And  they  contended,  further,  that  the  extension  of 
clause  1  in  the  sense  of  their  requirement  was  a  legitimate 
development  of  the  true  spirit  of  the  Declaration.  This  may 
or  may  not  be  so,  but  it  is  obvious  that  there  is  no  necessary 
connexion  between  privateering  and  the  right  of  capture  by 
national  vessels.  The  strength  of  some  nations  lies  in  the 
possession  of  or  the  power  to  raise  large  standing  armies, 
whilst  other  nations,  having  a  comparatively  small  popula- 
tion, may  nevertheless  possess  a  powerful  navy,  by  means  of 
which  they  may  be  in  a  measure  placed  on  an  equality  with 
nations  of  the  former  class.  The  abandonment  by  such  a 
maritime  nation  of  its  right  to  capture  enemy  property  on 
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-the  higli  seas  would  be  to  cast  away  the  advantage  of  a 
legitimate  and  most  powerful  weapon.  It  is  true  that  priva- 
teering, like  some  other  anachronisms,  is  sanctioned  by  the 
law  of  nations,  but  the  system  has  ever  been  a  blot  on  civili- 
zation, encouraging  in  the  individual  a  spirit  of  cruelty  and 
greed,  and  tending  to  subordinate,  on  the  part  of  those  con- 
cerned in  it,  the  sense  of  patriotism  to  the  love  of  pelf.  In 
the  hands  especially  of  a  maritime  power  such  as  Great 
Britain,  which  has  voluntarily  consented  to  forego  the  right 
to  use  it,  privateering  would  become  a  highly  effective  offen- 
sive weapon. 

The  United  States  Grovernment  could  hardly  have  seriously 
supposed  that  Great  Britain,  having  renounced  the  right  of 
privateering  for  herself,  would  consent  to  forego  the,  to  her, 
all-important  right  of  capture  by  public  vessels  as  a  set-off 
against  America's  abandonment  of  the  same  right  of  priva- 
teering. Indeed,  it  would  seem  that  the  United  States 
Government  are  not  very  closely  tied  to  the  principle  asserted 
by  them,  for  on  the  revolt  of  the  Southern  States  in  1861  the 
Northern  Government  expressed  to  the  European  Powers  its 
desire  to  abandon  the  stipulation  hitherto  contended  for, 
and  to  accept  the  terms  of  the  Declaration.  This  intima- 
tion was  wiUingly  received  by  the  Powers,  who  were  about  to 
give  effect  to  it,  when  it  occurred  to  Her  Majesty's  Govern- 
ment that  serious  complications  might  result  in  respect  of  the 
Southern  States.  For  both  the  United  States  Government 
and  the  European  Powers  having  thus  agreed  in  effect  to  class 
privateering  with  piracy,  the  Powers  might  be  placed  in  an 
awkward  predicament  if  they  then  refused  to  take  this  view 
of  the  naval  operations  likely  to  be  undertaken  by  the 
Southern  against  the  Northern  States.  Earl  EusseU,  there- 
fore, on  behalf  of  Her  Majesty's  Government,  explained  to 
the  American  Minister  that  in  agreeing  to  the  proposed 
treaty  Her  Majesty  did  not  intend  thereby  to  undertake  any 

0.  D 
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engagement  bearing  on  the  internal  differences  then  pre- 
vailing in  the  United  States  ;  and  in  this  course  the  French 
G-overnment  also  concurred.  That- this  change  of  views  on 
the  part  of  the  American  Government  had  been  rightly  appre- 
ciated seems  evident,  for  the  result  was  that  the  American 
Minister  was  directed  to  break  off  the  negotiations,  if  the 
reservation  was  insisted  upon ;  and  the  negotiations  were 
broken  off  accordingly. 

The  Second  clause  of  the  Declaration  embodies  the  abbre- 
viated proposition,  "  Free  ships,  free  goods."  A  belligerent 
has,  under  the  law  of  nations,  an  unquestionable  right  to 
seize  and  confiscate  enemy  goods  found  on  board  a  neutral 
vessel.  But  this  right  is  now  waived  by  the  nations  signa- 
tories to  the  Treaty  of  Paris.  The  United  States  and  the 
other  non-signatories  presumably  possess  the  right  to  seize 
goods  so  found  where  they  have  not  contracted  themselves 
out  of  it  by  express  treaty.  Contraband  of  war  is  in  aU 
cases  liable  to  confiscation. 

The  Third  clause  asserts  the  proposition  that  permissive 
neutral  goods  are  exempt  from  capture,  though  shipped 
under  an  enemy  flag.  This  principle  has  been  explicitly 
incorporated  into  the  jurisprudence  of  the  United  States.  It 
is  indeed  so  obvious  that  war  gives  no  right  to  capture  the 
goods  of  a  friend  that  it,  at  first  sight,  seems  needless  to 
have  embodied  the  principle  in  the  Declaration  of  1856.  It 
has,  however,  been  by  some  considered  that  the  proposition, 
"  Enemy  ships,  enemy  goods,"  is  the  logical  converse  of 
"Free  ships,  free  goods,"  and  it  may  have  been  for  this 
reason  thought  convenient  to  publicly  express  the  contrary 
view  of  the  signatories  to  the  treaty. 

It  may  here  be  observed  that  since  the  acceptance  of  the 
Declaration  of  Paris  a  disposition  has  been  shown  to  go  even 
further  in  the  direction  of  providing  immunity  to  merchant 
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shipping  to  whomever  telonging.  Thus,  in  1866,  it  was 
agreed  between  Austria  on  the  one  hand,  and  her  adver- 
saries Prussia  and  Italy  on  the  other,  that  enemy  merchan- 
dise and  enemy  merchant  ships  should  both  be  exempt  from 
capture  on  the  high  seas.  And  iq  the  war  between  Prance 
and  Prussia  in  1870,  the  latter  power  issued  a  declaration 
that  all  French  merchant  vessels  should  be  exempt  from 
capture.  This  decree  was,  however,  subsequently  annulled 
in  consequence  of  France  having  refused  to  waive  her  right 
of  capture  of  Prussian  merchant  vessels. 

The  principles  embodied  in  clauses  2  and  3  of  the  treaty,  as 
well  as  the  final  declaration  relative  to  Blockade,  will  be  more 
fully  discussed  in  their  proper  place  under  the  general  head 
Belligerent  Eights.  These  Eights  may  for  convenience  be 
divided  into  three  classes — viz. :  (1)  Eights  against  the 
Enemy ;  (2)  Eights  against  Neutrals ;  and  (3)  Municipal 
Eights.  The  rights  falling  under  these  several  heads  have 
now  to  be  set  forth  and  considered  according  to  this 
classification. 
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Embargo  and  Repeisals. 

The  right  of  embargo  may  be  exercised  either  as  a  stop 
or  arrest  of  the  departure  of  ships  or  goods  from  within  the 
national  jurisdiction,  or  as  a  restraint  laid  upon  ships  and 
goods  prohibitive  of  their  entering  the  national  ports  or 
certain  of  them.  Or  it  may  be  in  the  nature  of  an  order 
to  the  national  public  vessels  to  seize  and  bring  into  port 
vessels  belonging  to  or  sailing  under  an  alien  flag,  such 
vessels  and  their  cargoes  to  be  carefully  saved  from  harm 
pending  further  notification  (a). 

Thus,  in   1840,  in   consequence  of  a  monopoly   of  the 
sulphur  trade  granted  by  Sicily  to  France,  contrary,  as  was 

(a)  Viie  5th  ed.  Arnould's  Insce.  698. 
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aUeged  by  Her  Majesty's  Government,  to  treaty  between 
this  country  and  Sicily,  orders  were  sent  to  the  Mediter- 
ranean fleet  to  seize  and  detain  all  Sicilian  and  Neapolitan 
vessels,  pending  compliance  ■  with  the  demands  of  Her 
Majesty's  (jrovemment.  A  number  of  Neapolitan  vessels 
were  seized  in  consequence,  an  embargo  being  also  placed  at 
Malta  on  all  vessels  flying  the  Sicilian  flag.  On  the  inter- 
vention of  the  French  Grovemment  the  obnoxious  contract 
was  dissolved  by  Sicily,  and  the  vessels  under  arrest  were 
released.  During  this  time  the  British  Minister  remained 
at  Naples,  the  British  Grovemment  having  instructed  him 
that  the  reprisals  which  Her  Majesty's  Government  had 
been  compelled  to  institute  were  not  to  be  regarded  as  con- 
stituting war.  In  1857,  in  The  Cagliari  case  {b),  the  Nea- 
politan Government  were  induced  to  accede  to  the  British 
demands  mainly  under  the  threat  to  place  an  embargo  on 
Neapolitan  vessels. 

Embargo  may  be  ordered  by  public  authority  or  by  the 
royal  proclamation.  It  may  be  either  municipal,  applying 
to  subjects ;  or  aggressive,  applying  to  the  property  of  aliens. 
The  property  of  aliens  arrested  under  such  a  proclamation 
may  be  restored  on  the  establishment  of  a  satisfactory  under- 
standing between  the  arresting  and  the  alien  power,  or, 
failing  such  an  imderstanding,  it  may  be  declared  confiscated. 
A  declaration  of  embargo  affords  to  an  aggrieved  nation  a 
convenient  weapon  of  reprisal  in  the  event  of  a  refusal  of 
justice  by  another  power ;  for  the  property  seized  may  be 
either  confiscated  in  compensation,  or  held  as  a  hostage 
pending  restitution,  for  a  wrong  committed. 

Other  forms  of  reprisal  are  pacific  blockade  (c) ;  the  issuing  of 
letters  of  marque  to  privateers  {d) ;  and  retortion  generally — 


{b)  Vide  pp.  295,  435,  infra. 

[c)  Respecting  which,  vide  p.  121,  infra. 

[d)  Vide  sub  Blockade  and  Privateering  respectirely,  infra. 
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an  instance  of  the  last  named  being  the  rigorous  confinement 
of  prisoners  of  war  as  a  set-o£E  against  similar  harshness 
initiated  by  the  enemy  :  or  the  imposition  of  a  poll  or  other 
tax  on  alien  subjects  within  the  national  jurisdiction  in 
retaliation  for  the  like  measures  adopted  by  the  alien  power. 
In  the  year  1748,  Prussia,  by  way  of  reprisal  against  Great 
Britain  for  alleged  illegal  captures  by  the  latter,  confiscated 
certain  funds  lent  by  British  subjects  in  respect  of  a  Prussian 
loan.  The  ultimate  result  of  this  proceeding  was  that,  in 
consideration  of  Prussia  undertaking  to  pay  ofE  the  loan, 
Great  Britain  agreed  to  pay  Prussia  £20,000  in  discharge  of 
aU  claims.  On  the  declaration  of  war  against  Russia  in 
1854  a  proclamation  was  issued  by  Her  Majesty,  ordering 
that  "  general  reprisals  be  granted  agaiast  the  ships,  vessels, 
and  goods"  of  the  Emperor  of  all  the  Eussias  and  of  his 
subjects  or  the  inhabitants  of  Eussian  territory ;  but  such 
an  announcement  is  rather  of  the  nature  of  a  declaration  of 
general  hostilities  than  of  the  intention  to  resort  to  reprisals 
in  the  above  sense. 

With  respect  to  the  right  of  pacific  blockade,  it  should 
perhaps  not  yet  be  included  amongst  the  rights  recognised 
by  the  law  of  nations,  although  at  times  claimed  as  such. 
Instances  of  this  form  of  reprisal  are  given  below,  sub 
Blockade  {d). 

Although  not  strictly  within  the  limits  of  the  present 
subject,  it  may  be  convenient  here  to  observe  that  it  is 
permissible  by  the  law  of  nations  for  a  Power  to  seize 
neutral  property  for  State  purposes,  vdth  the  intention  to 
ultimately  either  restore  or  appropriate  it.  In  either  case  the 
neutral  owners  have  to  be  compensated.  This  class  of  seizure 
is  rather  to  be  called  an  "arrest"  than  described  by  the 
hostile  term  "  capture."  This  point  will  be  more  fully  dealt 
with  when  considering  the  subject  of  Belligerent  Eights 

[d)  P.  121. 
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against  Neutrals,  under  the  head  Pre-emption  (e) .  A  govern- 
ment is,  of  course,  entitled  to  execute  similar  rights  munici- 
pally against  its  own  subjects,  as  will  be  set  forth  when 
dealing  with  the  Municipal  Eights  of  Belligerents. 

A  familiar  instance  of  arrest  is  that  of  the  Genoese  corn- 
ship,  generally  quoted  by  the  marine  insurance  text-writers. 
The  ship  was  seized  by  Yenetian  cruisers  and  taken  into 
Corfu  for  the  relief  of  that  place,  then  in  a  state  of  famine, 
the  corn  being  sold  for  the  benefit  of  the  islanders,  and  the 
owners  being  paid  for  it. 


Insurance  (/). 

The  leading  distinction  between  aiTest  and  capture  lies  in  the 
circumstance  that,  while  in  the  former  case  the  property  is  seized 
with  the  intention  to  ultimately  restore  it  or  pay  its  value,  a 
capture  is  effected  with  the  intention  to  condemn  and  confis- 
cate (^).  On  the  Contiuent,  the  enforced  abandonment  of  a 
voyage  owing  to  embargo  at  the  port  of  destination  gives  rise 
to  a  claim  on  underwriters.  But  this  is  not  so  under  British 
law  (A).  It  has,  on  the  contrary,  been  clearly  laid  down  that  the 
abandonment  of  a  voyage  consequent  on  embargo,  hostile  occu- 
pation, blockade,  or  interdiction  of  trade  at  the  port  of  destina- 
tion, gives  rise  to  no  such  claim.  The  proximate  cause  of 
damages  thus  resulting  is  deemed  to  be  the  fear  of  capture — a 
perU  not  contemplated  under  the  poHcy.  Of  course,  if  the  vessel 
were  to  proceed  and  be  captured  the  loss  would  then  be  one  of 
capture,  for  which,  in  the  absence  of  an  exceptive  clause,  under- 
writers would  be  liable,  provided  the  master  in  so  proceeding 
did  not  break  the  conditions  of  the  insm-ance  or  the  laws  of  this 
country.    Whether  a  loss  thus  dehberately  incurred  could  be 


•  (c)   Vide  sub  Pre-emption,  p.  244,  infra. 

(/)  The  observations  following;  under  this  head  deal,  to  some  extent,  mth 
embargo,  restraint,  and  detainment  generally,  whether  exercised  against  an 
enemy,  a  neutral,  or  a  national  subject. 

fer)  Eodooanachi  v.  ElKott,  8  L.  E.  0.  P.  649. 

(A)  5th  ed.  Amould's  Insce.  726. 
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attributed  to  barratry  of  the  master  would  depend  upon  the 
circumstances  of  the  case. 

If,  on  approaching  his  destination,  the  master  finds  it  block- 
aded, the  alternatives  present  themselves  of  either  waiting  as 
near  by  as  he  safely  can  until  the  port  is  re-opened,  or  of  sailing 
away  for  some  other  port,  definitely  abandoning  the  voyage  (j  ), 
or  of  returning  to  his  port  of  loading.  In  the  first  case  the 
policy  wiU  apparently  remain  in  force  (J) ;  but  in  the  alternative 
cases  thevoyage  insured  will  be  deemed  to  be  abandoned,  and  there 
wiU  be  an  arrival  under  the  policy  (/c).  The  moment  the  master 
puts  his  ship  about  with  the  intention  to  aband'on  the  voyage, 
the  underwriters'  risk  is  concluded.  That  is,  unless  any  special 
clause  relating  to  deviation  or  change  of  voyage  should  provide 
otherwise, — as,  for  example,  in  The  Monarch,  mentioned  on 
p.  125,  infra,  where  the  voyage  insured  was  declared  to  be  "  to 
any  ports  or  places  in  the  river  Plata,  with  liberty,  in  the  event 
of  a  blockade  or  being  ordered  off  the  river  Plata,  to  proceed  to 
any  other  port  and  there  wait  or  discharge."  The  shipowner 
is  not  justified  in  abandoning  the  voyage,  unless  he  has  reserved 
the  option  to  do  so  under  the  terms  of  his  contract  of  affreight- 
ment. But  if  he  merely  proceeds  to  another  port  and  there 
awaits  the  raising  of  the  embargo  or  blockade,  this  will  appa- 

(i)  The  following  are  special  clauses  framed  to  protect  the  assured  in  the 
event  of  their  property  being  discharged  short  of  its  destination  : — 

"  In  case  of  blockade,  to  include  the  risk  of  landing  the  goods  at  any 
other  port  or  ports,  whilst  there,  and  thence  to  port  of  destination  by 
same  or  other  conveyance  ;  premium  to  be  arranged."  Owen's  Marine 
Insce.  Notes  and  Clauses,  2nd  ed.  p.  49. 

"In  the  event  of  the  vessel  being  prevented,  either  by  blockade  or 
other  cause  connected  with  hostilities,  from  proceeding  to  her  port  of 
destination,  and  consequently  discharging  the  property  hereby  insured 
at  any  other  port  or  place,  we  hereby  agree  to  pay  all  charges  for 
landing,  warehousing,  and  forwarding,  as  well  as  freight  from  the 
port  or  place,  and  aU  charges  until  the  goods  shaU  be  safely  delivered 
into  the  hands  of  the  consignees."    16. 

ij)  Blanokenhagen  v.  London  Assurance  Co.,  1  Camp.  464 ;  Graham  v. 
Commercial  Insurance  Co.,  11  Johnson's  Sep.  352,  cited  1  Phillips'  Insce., 
No.  1023.     Vide  also  pp.  421-2,  infra. 

{k)  Parkin  v.  Tunno,  11  East,  22;  Lubbock  i:  Eowcroft,  6  Esp.  49; 
HadMnson  v.  Eobiason,  3  B.  &  P.  388. 
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rently  not  be  deemed  a  breacli  of  his  carriage  contract  (J). 
"Wages  and  cost  of  provisions  of  the  crew  incurred  during  em- 
bargo, or  consequent  on  blockade,  are  not  recoverable  either  as 
general  average  or  from  underwriters  on  ship  or  freight.  Such 
charges  are,  at  any  rate  under  British  law,  held  to  be  within 
the  scope  of  the  shipowner's  obligations  under  the  contract  of 
affreightment,  and,  in  the  absence  of  any  stipulation  to  the  con- 
trary, he  must  bear  them  accordingly  (to).  Arrest,  detention, 
and  embargo  do  not  effect  an  annulment  or  discharge  of  the 
contract  of  affreightment,  but  act  merely  as  a  temporary  suspense 
of  its  operation. 

If  a  foreign  power  place  an  embargo  on  neutral  vessels  within 
its  territory,  the  assured  is  entitled  to  abandon  to  his  under- 
writers, and  claim  as  for  a  total  loss  by  "arrest,  restraint,  and 
detainment  of  princes"  {n).  If,  however,  the  detention  be  on 
the  face  of  it  merely  a  temporary  obstruction  of  the  voyage,  the 
case  is  otherwise  (o).  The  assured  cannot  recover  as  for  a  total 
loss  by  embargo  without  abandonment,  and  if  he  allow  the  time 
to  pass  without  abandoning,  the  loss  may  have  to  be  considered 
merely  as  an  average  claim,  as  in  other  cases  of  abandonment 
deferred.  An  instance  of  a  "  detainment"  was  furnished  by  the 
Franco-Prussian  war,  certain  silk  in.  course  of  despatch  from  the 
East  to  this  country  having  been  detained  in  Paris  owing  to  the 
Prussian  investment  of  that  city.  It  was  decided  that  this  was  a 
loss  for  which  the  underwriters  were  liable  {p). 

If  a  neutral  ship  be  seized  by  belligerents  and  carried  into 
port  with  the  intent  to  procure  the  condemnation  of  the  cargo 
and  not  further  to  detain  the  vessel,  such  an  arrest  is  not  in  the 
nature  of  embargo,  but  must,  within  the  meaning  of  the  policy, 
be  regarded  as  a  detainment  or  capture  {q). 

In  Fowler  v.  Eng.  and  Scot.  M.  I.  Co.  {r),  the  policy  contained 
the  following  clause: — "To  pay  a  total  loss  thirty  days  after 
receipt  of  official  news  of  capture  or  embargo,  without  waiting 


{T)  Blanckenhagen's  case,  supra. 

[m]  Robertson  v.  Ewer,  1  T.  R.  129. 

(«)  Rotoh  V.  Edie,  6  T.  R.  413. 

(o)  5th  ed.  Amould's  Insoe.  998. 

\p)  Rodooanaohi  v.  Elliott,  L.  R.  8  C.  P.  649. 

{q)   Vide  p.  71,  infra. 

(j)  34  L.  J.  C.  P.  253. 
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for  condemnation."  The  vessel  having  been  detained  under  an 
embargo,  as  contemplated  under  the  clause,  it  was  held  that 
when,  the  thirty  days  after  official  news  of  the  embargo  had 
expired,  the  assured  was  entitled  to  recover  for  a  total  loss, 
although,  before  action — but  subsequently  to  such  thirty  days — 
the  embargo  had  been  taken  off  and  the  vessel  released  (r). 

The  contract  to  indemnify  the  assured  in  respect  of  arrests, 
restraints,  and  detainments  by  princes,  being  in  general  terms— 
that  is,  not  limited  to  the  acts  of  alien  powers — underwriters  are 
liable  also  for  arrests  on  the  part  of  the  nation  of  which  the 
assured  is  a  member,  whether  such  nation  be  British  or  foreign. 
But  this  is  subject  to  the  reservation  that  any  insurance  against 
British  capture,  and,  consequently,  of  British  hostile  embargo, 
is  illegal  and  void,  whether  such  insurance  be  effected  before  or 
after  the  outbreak  of  hostilities  (s).  Insurance  against  capture  or 
embargo  on  the  part  of  an  ally  of  or  co-belligerent  with  Great 
Britain  would  stand  on  the  same  footing. 

With  respect  to  loss  by  what  may  be  termed  British  municipal 
embargo, — that  is,  the  arrest  and  detainment  of  British  property 
by  the  national  government,  the  assured,  who  is  a  British 
subject,  is  entitled  to  recover  imder  the  policy  {t).  The  position 
of  an  alien  in  this  country,  who  has  sustained  a  loss  by  the  action 
of  his  own  government,  has  been  the  subject  of  no  little  discus- 
sion ;  and  although  the  law  in  this  respect  must  now  be  taken  to 
be  clearly  defined,  it  may  be  convenient  to  here  briefly  review 
the  legal  decisions  bearing  on  the  point.  First  in  order  came 
the  important  case  of  Touteng  v.  Hubbard  {u),  in  which  a  London 
merchant  had  chartered  a  Swedish  vessel  to  proceed  (restraint  of 

(r)  The  following  are  further  examples  of  this  clause  : — 

"  In  case  of  capture  it  is  hereby  agreed  that  the  loss  shall  be  payable  within 
thirty  days  after  reliable  information  of  the  same  shall  be  receiTed  in  London, 
without  waiting  for  adjudication  in  a  prize  Court."  Owen's  Marine  Insoe. 
Notes,  2nd  ed.  p.  21. 

"  Against  all  risks  whatsoever,  British  as  well  as  foreign  capture,  seizure, 
and  detention  included.  Detention  for  a  period  of  six  months  to  be  deemed 
equivalent  to  a  condemnation."  lb.  22.  {Vide  p.  405,  sub  Void  Insurances, 
relative  to  this  clause.) 

(s)   Vide  sub  Void  Insurances,  ittfra,  p.  405. 

{t)  Page  V.  Thompson,  8th  ed.  Park's  Insoe.  175 ;  Green  t>.  Young,  2  Ld. 
Baym.  840  ;  2  Salk.  444.    And  see  6th  ed.  Amould's  Insoe.  725,  n. 

(«)  3B.  &P.  291. 
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princes  and  rulers  excepted)  to  St.  Michael's  for  a  cargo  of  fruit. 
Shortly  after  sailing  from  London,  the  vessel  put  into  Eamsgate, 
■where,  in  consequence  of  an  embargo  then  placed  on  aU.  Swedish 
vessels,  she  -was  detained  for  six  months.  On  release  of  the 
vessel,  the  charterer  gave  notice  to  the  shipowner  that  the  con- 
tract was  at  an  end,  the  fruit  season  being  over.  The  ship- 
owner on  this  sued  for  damages.  The  Court  held  that  a 
distinction  was  to  be  drawn  between  an  embargo  laid  on  for 
general  purposes  and  an  embargo,  as  in  this  case,  in  the  nature 
of  partial  hostilities ;  that  this  embargo  had  been  laid  on  by 
the  British  Government  in  order  to  resist  the  injustice  of  the 
Swedish  Court ;  and  that  it  would  be  a  violation  of  all  principle 
if  it  were  competent  for  a  Swedish  subject,  by  a  contract  of 
affreightment,  to  defeat  all  the  efforts  of  the  British  Govern- 
m.ent,  and  throw  the  burden  on  a  British  subject ;  that,  from 
a  political  point  of  view,  the  plaintifi's  loss  might  be  considered 
as  arising  from  his  own  fault,  since  it  was  the  consequence  of 
an  act  of  aggression  on  the  part  of  his  (the  Swedish)  Govern- 
ment ;  and  that  where  a  party  had  been  disabled  from  perform- 
ing his  contract  by  his  own  default,  he  could  not  allege  the 
circumstances  by  which  he  had  been  prevented  as  an  excuse 
for  his  omission.  The  reasoning  here  is  intelligible  enough ; 
but  in  Conway  v.  Gray  {v),  which  followed  in  1809,  Lord 
Ellenborough  seems  to  have  given  it  too  wide  an  application. 
In  this  case  an  insurance  had  been  effected  in  England  on  an 
American  vessel  bound  from  New  York  to  Liverpool.  The 
American  Government  having  placed  an  embargo  on  all  vessels 
in  the  United  States  ports,  the  assured  abandoned,  and  claimed 
a  total  loss.  The  Court,  however,  decided  in  favour  of  the 
underwriters,  on  the  ground  that  the  assent  of  every  man  is 
implied  to  the  acts  of  his  own  government,  and  makes  such 
an  embargo  as  the  present  his  own  voluntary  act.  "In  all 
questions  arising  between  the  subjects  of  different  states,"  said 
his  lordship,  "each  is  a  party  to  the  pubUc  authoritative  acts 
of  his  own  government,"  as,  was  added,  seemed  to  be  esta- 
blished by  Touteng  v.  Hubhard.  But  the  circumstances  were 
not  the  same  in  these  cases.  In  Touteng' s  case  the  embargo 
was  in  the  nature  of  hostilities.     In   Comvay's  case  it  was  for 


(«»)  10  East,  536. 
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general  pitrposes  unconnected  with  hostilities.  Conway's  decision 
was  followed  in  1812  by  Mennett  v.  Bonham  [w],  Flindt  v.  Croc- 
hett  (x),  and  Flindt  v.  Scott  (y).  In  Simeon  v.  Bazett  (z),  however, 
a  distinction  was  di-awn  between  the  two  sets  of  circumstances, 
and  the  decision  in  Conway's  case  was  practically  overruled. 
An  insurance  had  been  effected  in  London  on  ship  and  goods 
from  London  under  special  licence,  to  any  ports  in  the  Baltic, 
with  liberty  to  carry  false  papers,  the  goods  to  be  covered  till 
warehoused.  The  intended  voyage  was  to  a  port  in  Prussia,  with 
which  country  England  was  at  peace.  Prussia  was,  however, 
under  control  of  Napoleon's  continental  system,  in  force  of  which 
all  British  cargoes  to  the  Baltic  had  been  interdicted.  These  facts 
were  common  knowledge,  and  it  was  also  well  known  that  an 
extensive  commerce  was,  notwithstanding,  carried  on  between 
Great  Britain  and  the  Baltic  ports  by  means  of  simulated 
papers.  The  Prussian  Government  having  confiscated  the  pro- 
perty insured,  the  underwriters,  averring  that  the  owners  of 
the  goods  were  Prussian  subjects,  repudiated  liability  and  based 
their  defence  on  Touteng  v.  Hubbard  and  Conway  v.  Gray.  But 
Lord  EUenborough  gave  judgment  for  the  plaintiff,  though  it 
can  hardly  be  said  that  his  reasons  for  so  doing  were  very  con- 
clusive. Without  disavowing  the  decision  in  Conway,  v.  Gray 
he  laid  stress  on  the  circumstance  that  whereas,  in  the  cases 
relied  on,  the  embargo  was  never  an  object  of  the  insurance  nor 
contemplated  by  the  underwriter,  in  the  present  case  the  cause 
of  loss  arose  from  the  course  of  the  commerce  itself.  It  was 
carried  on,  he  said,  by  simulated  papers :  the  parties  had  leave 
to  carry  these  papers,  and  it  was  clear  that  the  perils  of  the  trade 
were  contemplated  under  the  policy. 

The  underwriters  appealed  against  this  decision — Bazeit  v. 
Meyer  {survivor  of  Simeon  {a)) — but  the  judgment  was  affirmed. 
In  1821  the  question  again  arose  in  Campbell  y.  Innes{b),  and 


(w)  15  East,  477. 

{x)  Ibid.  b11. 

(y)  Ibid.  525.  Overruled  by  Plindt  v.  Soott,  5  Taunt.  674  (1814),  on 
appeal. 

(z)  2  M.  &  S.  94.  Confirmed  on  appeal,  Bazett  v.  Meyer,  5  Taunt.  824 
(1814). 

(a)  5  Taunt.  824,  An.  1814. 

(S)  4  B.  &  Aid.  423. 
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was  decided  in  favour  of  the  underwriters  on  a  different  issue, 
viz.:  concealment  of  nationality (c).  In  1861  it  again  came 
before  the  Courts  in  Auhert  v.  Gray  (d).  An  insui-ance  had  heen 
effected  on  carpets  by  The  Jovellanos,  from  London  to  Alicante, 
the  assured  being  Spaniards.  The  vessel,  having  put  into 
Oorunna,  was  there  restrained  and  seized  by  the  Spanish 
Government.  The  cargo  was  turned  out  upon  the  quay  during 
the  prevalence  of  tempestuous  weather  in  order  to  make  room  for 
Spanish  troops,  to  be  conveyed  to  Malaga  en  route  for  Morocco, 
with  which  country  Spain  was  on  hostile  relations.  The  cargo 
having  sustained  damages,  and  sue-and-labour  charges  having 
been  incurred  in  its  behalf,  plaintiffs  sued  for  indemnification. 
The  underwriters  disclaimed  liability,  basing  their  defence  on 
the  judgment  in  Conway  v.  Gray.  The  Court,  in  rejecting  this 
defence,  observed  that  if  Conway  v.  Gray  really  decided  that  in 
such  a  case  as  the  present  the  assured  must  be  taken  to  be  con- 
senting parties  to  the  acts  of  their  own  government,  the  judg- 
ment in  that  case  must  be  overruled.  "  This  judgment "  {i.e.  in 
Auhert  v.  Gray),  observed  the  Court,  "recognises  a  marked 
distinction  between  an  embargo  in  a  time  when  there  is  peace 
between  the  countries  of  the  insurer  and  the  assured,  laid  on  for 
a  purpose  wholly  unconnected  with  hostility,  either  existing  or 
expected ;  and  an  embargo  connected  with  such  hostility. 
Therefore  this  judgment  does  not  interfere  with  any  of  the 
decisions  on  points  connected  with  war."  To  this  was  added  a 
declaration  that  it  was  also  to  be  understood  that  the  Court  did 
not  say  that  if  the  act  of  seizui-e  was  a  lawful  act  under  the 
municipal  law  of  Spain,  as  against  a  Spanish  subject  such 
seizure  would  be  within  the  insurance.  By  which,  as  it  appears, 
the  Court  indicated  that  a  distinction  was  equally  to  be  drawn 
between  a  seizure  consequent  on  a  breach  of  ordinary  municipal 
enactments  and  a  seizure  consequent  on  a  government  procla- 
mation, issued,  as  in  the  present  case,  under  pressure  of  some 
special  emergency.  This  decision  must  presumably  be  regarded 
as  a  final  expression  of  the  law  on  the  subject. 

The  assured  being  entitled  to  abandon  to  his  underwriters  on 
receipt  of  news  that  his  property  insured  is  restrained  by  the 


(c)  Vide  p.  403,  infra. 

(d)  3  B.  &  S.  163,  169  ;  32  L.  J.  Q.  B.  50. 
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emliargo  of  a  foreign  power,  the  underwriter  or  tlie  several 
underwriters  have  to  provide  for  realisation  of  the  property  in 
the  event  of  the  embargo  being  taken  off.  The  various  under- 
writers on  the  ship  and  cargo  having  paid  as  for  a  total  loss,  and 
the  property  in  those  several  interests  having  accordingly  become 
vested  in  the  said  underwriters  respectively,  it  becomes  necessary 
for  them  to  appoint  trustees  to  act  on  their  joint  behalf.  It 
may  be  arranged  with  the  shipowner  that  he  shall  undertake 
this  responsibility,  or  the  property  may  be  formally  vested  in 
certain  persons  as  trustees  on  behalf  of  all  concerned.  Inasmuch 
as  abandonment  of  the  ship  carries  with  it  the  title  to  unpaid 
freight,  shipowners,  as  in  other  cases  of  abandonment  of  a  vessel 
which  may  yet  earn  her  freight,  have  to  take  care  that  the 
underwriters  on  the  freight  also  accept  abandonment.  Other- 
wise it  may  result  that  after  acceptance  of  abandonment  by 
underwriters  on  ship,  but  before  such  acceptance  by  those  on 
freight,  the  ship  may  be  released,  the  shipowners  thus  losing 
their  rights  against  the  underwriters  on  freight.  The  result 
being  that  the  freight  becomes  due  to  the  ship  underwriters,  and 
the  owners  of  the  vessel  have  no  rights  under  the  policy  on 
freight ;  there  being  no  loss  of  this  interest  by  a  peril  insured 
against  ((^).  In  Sir  James  Park's  work  on  marine  insurance  a 
case  is  reiported  in  which  the  shipowners,  in  consideration  of 
payment  of  the  sum  insured  by  the  underwriters  on  freight, 
expressly  assigned  to  them  any  freight  which  might  be  earned. 
The  ship  arrived,  and  the  freight  was  claimed  by  the  underwriters 
on  ship.  Held,  that  the  shipowners  were,  notwithstanding, 
bound  by  their  voluntary  undertaking  with  the  underwriters  on 
freight  (e). 

To  sail  in  contravention  of  an  embargo  is  an  unlawful  act,  and 
if  the  vessel  be  insured  within  the  dominions  of  the  pdwer  laying 
on  the  embargo,  the  insurance  wUl  be  voided  by  the  offence  (/). 

If  on  the  entry  of  a  vessel  into  a  port  she  find  herself  under  an 
embargo,  she  cannot  be  said  to  have  been  "moored  in  safety" 
for  twenty-four  hours  within  the  meaning  of  the  policy.     On  the 


[cl)  McCarthy  v.  Abel,  5  East,  388  ;  Scottish  Mar.  Ins.  Co.  v.  Turner,  I 
Macq.  H.  L.  Cas.  334. 

(e)  Thompson  v.  Eowcroft,  4  East,  34. 

(/)   Vide  Delmada  v.  Motteux,  pp.  289,  308,  infra. 
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contrary,  from  the  moment  of  her  arrival,  instead  of  being 
"  moored  in  safety"  slie  is  practically  detained  as  a  prize  by  the 
enemy  (jr).  In  a  somewhat  similar  case  judgment  went  for  the 
underwriters  on  the  ground  that  the  vessel  was  carrying  simulated 
papers  without  leave  (A).  The  offence  of  carrying  simulated 
papers  will  be  discussed  in  its  place  {i). 

The  brief  reference  to  the  subject  of  insurance  sub  Blockade 
may  also  be  referred  to  in  this  connexion,  p.  123,  infra. 

In  the  late  war  against  Russia  an  example  was  set  which,  if 
it  should  meet  with  general  adoption  in  the  future,  will  do  much 
to  mitigate  the  losses  and  inconveniences  consequent  on  embargo 
on  declaration  of  war.  War  was  declared  by  Great  Britain  on 
28th  March,  1854,  and  on  the  following  day  a  Eoyal  Proclama- 
tion was  issued,  ordering  a  general  embargo  or  stop  to  be 
made  of  all  Eussian  vessels  then  or  which  might  thereafter 
arrive  in  her  Majesty's  dominions,  together  with  all  persons  and 
effects  thereon.  But  by  a  second  proclamation  of  the  same  date  it 
was  declared  that  all  Russian  merchant  vessels  then  in  the 
dominions  should  be  allowed  until  10th  May,  a  period  of  six 
weeks,  for  loading  their  cargoes  and  departing,  such  vessels  to 
be  free  from  arrest  at  sea  unless  carrying  any  officer  in  the 
naval  or  military  service  of  the  enemy,  any  article  contraband  of 
war,  or  any  despatch  of  or  to  the  Eussian  Government  (^). 

By  another  proclamation  it  was  declared  that  any  Eussian 
merchant  vessel  which  prior  to  the  date  of  the  said  order  had 
sailed  for  any  port  in  her  Majesty's  dominions,  should  be  per- 
mitted to  enter  and  discharge  at  such  port  and  thereafter  depart 
unmolested  and  be  permitted  to  proceed  to  any  port  not 
blockaded. 

On  7th  April  it  was  further  ordered  that  Eussian  merchant 
vessels  at  that  date  at  any  port  within  her  Majesty's  dominions 
or  possessions  should  be  allowed  thirty  days  in  which  to  load 
and  depart,  and  should  not  be  molested  or  detained  if  met  with 
at  sea,  or  on  an  examination  of  the  ship's  papers  establishing  the 


{ff)  Minetti).  Anderson,  Peake,  211. 

(A)  Homeyer  v.  Lushington,  15  East,  46. 

(j)    Tide  p.  219,  infra. 

[k)  1  Bulletins,  1854,  359-60.     Vide  also  p.  92,  infra. 
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fact  that  the  sailing  took  place  within  snch  period.  And  on 
15th  April  it  was  declared  that  this  order  extended  to  aU 
Eixssian  merchant  vessels  -which  prior  to  15th  May  had  sailed 
from  any  Eussian  port  of  the  Baltic  Sea  or  White  Sea  for  any 
port  in  the  British  dominions. 

Vessels  having  on  board  officers  in  the  enemy's  public  service, 
contraband  of  war,  or  hostile  despatches  were  excluded  from 
these  concessions. 

Concessions  on  the  above  lines  were  in  like  manner  proclaimed 
by  the  governments  of  Trance  and  Eussia.  The  above  proclama- 
tions, it  will  be  observed,  make  no  reference  to  the  case  of  vessels 
on  voyages  to  other  than  British  ports. 

The  subject  of  restraint,  seizure,  and  detention  of  property  of 
the  national  subjects,  which  may  be  usefuUy  referred  to  in  this 
connexion,  will  be  considered  separately,  in  its  place  {Pj.  The 
reference  to  "Letters  of  Marque  and  Eeprisal  "  (p.  91,  infra)  is 
also  of  interest  in  relation  to  this  subject. 


Analogous  to  the  right  to  seize,  on  the  outbreak  of  hostili- 
ties, vessels  of  the  enemy  within  the  national  jurisdiction,  is 
the  less  obvious  right  to  seize  and  confiscate  property  of  and 
debts  due  to  the  enemy  within  the  dominions.  This  subject 
will  now  be  briefly  considered. 

(?)    Vide  p.  251,  infra. 


Confiscation  of  Enemy  Debts  and  Enemy  Pkoperty 
WITHIN  THE  National  Teeeitoky. 


WTietlier  such  assets  of  the  enemy  as  above  can  be  lawfully 
confiscated  as  a  right  of  war  is  matter  of  controversy  on  the 
part  of  writers  on  the  law  of  nations.     The  letter  of  the  law 
would  certainly  appear  to  recognise  the  right,  and  that  the 
ancients  had  no  scruples  on  the  point  is  manifest.     On  the 
outbreak  of  hostilities  between  Great  Britain  and  France  in 
'  1793,  France  sequestrated  the  debts  to  and  property  of  British 
,  subjects,  which  proceeding  was  retorted  upon  by  Great  Britain 
as  regards  property  of  French  subjects.     But  in  1814  the 
sequestrations  were  removed  on  both  sides,  and  the  claims  of 
individual  sufferers  at  the  hands  of  the  French  were  liqui- 
dated.    By  modern  iaternational  usage,  however,  the  right, 
■  if  right  it  be,  is  presumably  deemed  to  be  extinct,  and  in  many 
cases  the  contingency  is  probably  specially  provided  for  by 
treaty.     In  the  absence  of  such  a  treaty  all  civilized  powers 
would,  it  may  be  confidently  assumed,  now  refraiu  from 
claiming  any  such  rights,  unless,  indeed,  the  property  were  of 
such  national  importance  that  its  seizure  would  result  in 
diminishing  the  capacity  of  the  enemy  for  carrying  on  the 
war.    But  in  the  event  of  the  maintenance  of  the  right  on  the 
part  of  one  belligerent,  the  other  might  assert  it  by  way  of 
retaKation.    One  of  the  stipulations  of  Magna  Oharta  provides 
that  at  the  commencement  of  a  war  the  enemy's  merchants 
shall  be  kept  and  treated  as  English  merchants  are  treated 
by  the  enemy.     Subsequent  enactments  in  this  and  other 
countries  provide  that  enemy  subjects  shall,  on  outbreak  of 
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war,  be  allowed  to  depart  from  the  country  of  their  domicile 
in  safety,  taking  with  them  or  selling  their  goods  on  depar- 
ture. In  1854  it  was  declared  by  the  government  of  this 
country  that  the  persons  and  property  of  Eussian  subjects 
domiciled  in  Ghreat  Britain  would  be  respected  to  the  full 
extent  promised  by  the  government  of  Eussia  to  British 
subjects  domiciled  in  that  country.  To  confiscate  the  property 
of  an  alien  who  has  entered  the  country  with  the  sanction  and 
under  the  implied  protection  of  the  government  of  the  country 
would  certainly,  according  to  the  enhghtened  opinion  of  the 
present  day,  be  considered  a  discreditable  breach  of  the 
national  good  faith.  This  principle  does  not  apply  to  the 
seizure  of  enemy  ships  and  cargoes  temporarily  within  the 
jurisdiction,  for  it  is  obvious  that  there  is  a  wide  difference 
between  seizing  the  property  of  an  alien  domiciled  in  the 
country,  contributing  to  the  national  taxes,  and  sharing  the 
lot  common  to  individuals  of  the  nation ;  and  seizing  ships 
and  cargoes  in  port  belonging  to  enemy  subjects  domiciled  in 
the  hostile  territory.  During  the  war  between  Grreat  Britain 
and  the  United  States  in  1814,  certain  timber  found  within 
the  jurisdiction  of  the  latter  power  was  confiscated  on  the 
ground  that  being  British  property  it  was  lawful  prize  of  war. 
On  appeal  this  order  was  reversed,  the  Supreme  Court 
declaring  that  though  the  right  of  seizure  was  undoubtedly 
possessed  by  the  sovereign  power,  the  right  did  not  of  itself 
operate  as  a  confiscation  of  enemy  property,  but  that  the 
intention  to  exercise  it  must  first  be  declared  by  the  State. 
No  such  intention  having  in  this  case  been  expressed,  the 
right  of  seizure  had  not  attached  (m). 

During  the  American  civil  war,  cotton,  the  property  of 
individuals  in  the  Southern  States,  was  seized  and  confiscated 
by  the  Federal  troops,  on  the  ground  that  it  was  the  mainstay 
of  the  Confederates,  and  ministered  directly  to  their  power  to 

(m)  Srowny.  United  States,  8  Oranch,  UO. 
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carry  on  hostHities  («) .  The  Confederate  States,  on  their  side, 
passed  an  act  confiscating  property,  of  whatever  nature,  except 
public  stocks  and  securities,  held  by  an  alien  enemy.  Lord 
Eussell  strongly  protested  against  this  measure,  declaring 
"  that  whatever  may  have  been  the  abstract  law  of  nations  on 
this  point  in  former  times,  the  instances  of  its  application  in 
the  manner  contemplated,  in  modem  and  more  civilized 
times,  are  so  rare,  and  have  been  so  generally  condemned, 
that  it  may  almost  be  said  to  have  become  obsolete  "  (o). 

On  the  outbreak  of  hostilities,  debts  due  from  a  belligerent 
State  to  alien  enemies  are  in  strict  law  subject  to  confiscation, 
but  modern  usage  does  not  sanction  the  exercise  of  this  right. 
The  case  is,  probably,  now  commonly  expressly  provided  for 
by  international  conventions  {p) . 

As  regards  private  debts,  the  rule  appears  to  be  that  the 
right  of  enemy  subjects  to  moneys  owed  to  them  by  indi- 
viduals of  this  country  is  not  annulled  on  outbreak  of  war,  but 
is  held  in  suspense  nntil  the  conclusion  of  hostilities.  During 
war  an  alien  enemy  has  no  locus  standi  in  our  Courts,  and  there- 
fore cannot  sue  for  payment.  With  the  renewal  of  peace  his 
right  revives,  so  far  as  it  relates  to  debts  contracted  before 
hostilities,  but  any  contract  made  during  hostilities  would  be 
void  {q).  In  Wolff  y.  Oxholm  (r)  Lord  Bllenborough  declined 
to  recognise  as  legal  the  confiscation  by  the  Danish  Govern- 
ment of  debts  due  from  Danish  to  British  subjects.  On  an 
action  being  brought  against  a  Danish  subject  in  the  British 
Courts,  the  Court  held  that  the  payment  by  such  subject  to 

(«)  Wheat.  Int.  Law,  2  Eng.  ed.  412. 

(o)  Edinburgh  Review,  Jtdy  188i.  273. 

[p)  In  the  case  of  government  honds,  it  is  sometimes  expressly  declared 
upon  them  that  payment  of  interest  shall  be  made,  and  redemption  of 
principal  take  place,  as  well  in  time  of  war  as  during  peace,  and  whether  the 
holders  be  subjects  of  a  friendly  or  hostile  state. 

(?)  Alcinous  V.  Nigreu,  4  E.  &  B.  217.  Vide  Effect  of  War  on  Contract, 
p.  412,  infra. 

[r)  6  M.  &  S.  92. 

E  2 
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Ms  government  did  not  furnish  a  defence  to  the  demand  of 
the  creditor  in  this  country,  and  judgment  was  given  against 
him  accordingly. 


The  rights  of  embargo,  reprisals,  and  confiscation  may  be 
roughly  described  as  rights  more  especially  internal — that  is, 
which  can  be  exercised  by  a  belligerent  against  the  enemy 
within  the  national  territory.  Other  and  more  important  or, 
at  any  rate,  better  known  rights  are  those  to  be  exercised 
outside  the  jurisdiction.  Poremost  amongst  these  stands  the 
right  to  seize  and  confiscate  enemy  shipping  on  the  high  seas. 
This  we  will  now  consider. 


(     53     ) 
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THEREIN. 


Capture  may  for  present  purposes  he  defined  as  the  forcible 
seizure  of  the  ships  and  goods  of  an  enemy,  or  of  enemy  sub- 
jects, with  intent  to  appropriate  the  same  to  the  captors'  use, 
and  it  may  be  effected  either  (1)  by  the  public  vessels  or 
national  forces ;  or  (2)  by  individuals  commissioned  by  letters 
of  marque  to  engage  in  hostilities  against  the  enemy  on  the 
high  seas  and  within  the  enemy  jurisdiction.  The  subjects 
of  Letters  of  Marque  and  Privateers  will  be  specially  con- 
sidered presently  (s),  and  the  subject  of  Neutral  Territory  (as 
opposed  to  "  enemy  jurisdiction  ")  wUl  be  referred  to  in  its 
place  under  the  general  head  Belligerent  Obligations  (t). 

On  the  outbreak  of  hostilities  the  right  of  capture  at  once 
becomes  active,  but  having  regard  to  the  example  in  modera- 
tion set  by  the  belligerent  powers  in  recent  wars,  it  is  not 
unreasonable  to  suppose  that  the  right  to  capture  any  enemy 
vessels  withia  the  dominions  on  the  outbreak  of  hostilities 
win  henceforth  be  postponed.  Thus,  ia  the  war  with  Eussia 
in  1854,  six  weeks  was  allowed  for  Eussian  merchant  vessels 
withia  British  territory  to  load  and  proceed;  wMlst  such 
vessels  which  had  sailed  for  British  ports  prior  to  the  outbreak 
were  permitted  to  enter,  discharge,  and  proceed  unmolested 
to  any  port  not  blockaded  (m).     And  on  the  occurrence  of  the 


(s)  Vide  p.  91,  infra, 
[t)  Vide  p.  311,  infra. 
(«)  1  Bulletins,  1854.     Vide  also  p.  47,  supra. 
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Franco-G-erman  war  in  1870,  thirty  days  were  allowed  for 
G-erman  merchant  vessels  in  French  ports  to  load  or  unload 
and  depart,  whilst  those  vessels  which  had  sailed  prior  to  the 
war  with  cargoes  on  French  account  were  also  to  he  free  from 
capture  {v).  To  French  vessels  in  German  ports  a  period  of 
six  weeks  was  allowed  in  which  the  vessels  might  load  or 
xmload  and  depart  («). 

To  constitute  a  capture  it  is  not  necessary  that  the  captured 
vessel  should  be  actually  hoarded  and  seized  hy  the  enemy, 
or  even  that  a  prize  master  should  he  sent  on  hoard.  The 
striking  of  the  colours  of  the  assailed  vessel  is  deemed  a  token 
of  surrender  and  capture  (y) ;  or  the  vessel  may  he  driven  on 
shore  or  into  port  (s).  In  The  Edward  and  Mary  (a)  Sir  W. 
Scott  mentioned  as  an  instance  of  this  a  famous  case  in  which 
a  smaU  British  vessel,  having  only  three  men  on  board,  and 
with  no  weapons  except  two  swivel-guns,  drove  iato  Ostend, 
then  the  port  of  an  ally,  a  French  row-boat  full  of  heavily 
armed  men.  The  British  seamen  dared  not  attempt  to  board 
the  row-boat,  but  forced  the  enemy  into  port,  by  following 
them  all  the  way  at  a  suitable  distance,  covering  the  boat 
meantime  with  the  swivels.  And  in  another  case,  that  of  The 
Hesolution  {b),  which  was  seized  by  a  British  vessel  and 
claimed  as  a  capture,  it  was  held  that  the  vessel  had  already 
been  captured  by  another  British  vessel,  although  the  first 
captors,  instead  of  putting  a  prize  crew  on  hoard,  had  accepted 
the  master's  voluntary  promise  that  he  would  proceed  to  a 


{v)  60  State  Papers,  879  ;  and  vide  p.  269,  infra, 
(x)  60  State  Papers,  899. 
(«/)  The  Rebekah,  1  Rob.  233. 

(«)  Cf.  Powell  V.  Hyde,  p.  79,  infra,  wtere  an  abandoned  sbip,  deliberately 
sunk  by  the  enemy,  was  held  to  have  been  "  captured," 
(a)  3  Rob.  306. 
(*)  6  Rob.  13. 
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Britisli  port,  -which  promise,  however,  was  not  kept.  The 
vessel  was  a  neutral,  and  had  been  seized  on  the  ground  that 
she  had  enemy  goods  on  board. 

A  capture  is  none  the  less  a  capture  if  illegally  made,  or  if 
it  prove  on  adjudication  that  the  property  is  not  subject  to 
condemnation  (c).  A  reasonable  suspicion  on  the  part  of  the 
captors  wiU  justify  seizure,  and  a  ship  may  be  liable  to 
capture  though  not  to  condemnation.  But  every  capture, 
whether  by  a  public  vessel  or  by  a  privateer,  is  at  the  peril  of 
the  captors,  who,  on  failure  to  show  reasonable  and  sufficient 
justification,  are  liable  to  a  suit  for  restitution,  and  may  in 
addition  be  mulcted  in  costs  and  damages  (d). 

All  captured  vessels  must  be  brought  without  unnecessary 
delay  and  with  due  care  to  a  port  within  the  jurisdiction  of 
the  nation  of  which  the  captor  is  a  member,  or  to  the  port  of 
an  ally,  for  adjudication  (e).  The  Prize  Act  {vide  Appendix) 
allows  captors  considerable  latitude  as  to  the  port  to  which  to 
take  their  prize,  but  they  must  not  select  any  port  they 
please.  It  must  be  a  convenient  port,  and  one  of  the  first 
considerations  in  this  connexion  should  be  the  convenience  of 
the  claimants  in  proceeding  to  adjudication  (/). 

If  a  captor  finds  himself  unable  to  bring  his  prize  into  port 
— because,  for  example,  he  cannot  spare  men  to  man  her ;  or 
because  his  own  national  ports  are  too  closely  watched  by  the 
enemy ;  or  for  any  other  sufficient  reason — in  default  of 
other  means  of  disposing  of  the  vessel  he  may  destroy  her. 
But  before  resorting  to  such  an  extreme  exercise  of  the  rights 
of  war  he  should  satisfy  himself  that  the  vessel,  if  brought  in 


(«)  Hobba  B.  Henning,  p.  196,  infra. 
(i)  Story  on  Prize  CourtB,  p.  35.     Vide  also  p.  324,  infra. 
(«)   Vide -p.  S\6,  infra,  "Adjadioation  and  Condemnation." 
(/)  The  Wiltelmsberg,  6  Rob.  143 ;  The  Lively  and  Cargo,  1  Gall.  318 ; 
The  Washington,  6  Rob.  275. 
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for  adjudication,  woidd  be  condemned,  and  in  case  of  doubt- 
upon  this  point  she  should  he  released.  If  destruction  be 
resorted  to,  the  vessel's  papers  should  be  preserved,  for  it  wiU 
be  open  to  innocent  sufferers  to  demand  adjudication  and 
compensation,  though  ship  and  cargo  be  destroyed  (g).  Dur- 
ing the  American  civil  war  many  Federal  vessels  were  burnt 
by  the  Confederate  cruisers,  and  in  so  doing  the  Confederates 
followed,  as  was  subsequently  admitted  by  the  Federal  law 
officers,  the  example  of  the  United  States  during  the  war 
with  this  country  in  1812 — 1814  {fi).  And  during  the  recent 
war  between  Russia  and  Turkey,  a  similar  course  was,  it  is 
alleged,  adopted  by  Russian  cruisers  against  merchant  vessels 
of  the  latter  power  (i).  But  failing  such  evidence  as  in 
captors'  opinion  would  secure  the  confiscation  of  the  property, 
the  capture  should  be  released  (/ ) .  If  a  prize  be  destroyed 
on  insufficient  grounds,  compensation  may  be  ordered  to  the 
claimants  [k).  But  great  indulgence  is  allowed  to  errors  in 
cases  where  captors  act  in  good  faith  and  without  gross  mis- 
conduct (l). 

Formerly,  fishermen  engaged  in  their  occupation  were 
deemed  non-combatants  and  their  property  exempt  from  cap- 
ture, but  Sir  W.  Scott,  in  The  Young  Jacob  {m),  observing 
that  the  rule  was  one  of  comity  and  not  of  law,  condemned 
the  vessel  as  being  constantly  and  exclusively  employed  in 
the  enemy's  trade.     But  by  an  Order  in  Council  dated  May, 

(ff)  Bat  vide  p.  357,  infra,  relative  to  neutral  property  on  belligerent 
vessels  destroyed  in  the  Franco -Prussian  War. 

(A)  Vide  Jecher  v.  Montgomery,  p.  299,  infra.  Also  Wheat.  Int.  Law, 
2  Eng.  ed.  432. 

(«)  Ibid. 

(J)  The  Felicity,  2  Dod.  381. 

(A)  The  FeHoity,  supra;  The  Aotseon,  2  Dod.  381. 

(I)  The  Lively  and  Cargo,  supra;  The  Anne,  3  Wheat.  435;  The  George, 
1  Masm,  24 ;  The  John,  2  Dod.  339. 

(m)  1  Eob.  20. 
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1806,  all  fishing  vessels  engaged  for  the  purpose  of  catching 
fish  and  conveying  them  fresh  to  market,  -with  their  crews, 
cargoes,  and  stores,  were  declared  to  he  free  from  molesta- 
tion (n). 

"  Whenever  the  captors  are  justified  ia  the  capture  they  are 
considered  as  having  a  bona  fide  possession,  and  are  not 
responsible  for  any  subsequent  losses  or  injuries  arising  to  the 
property  from  mere  accident  or  casualty,  as  from  stress  of 
weather,  recapture  by  the  enemy,  shipwreck,  &c.  (o).  They 
are,  however,  in  aU  cases  bound  for  fair  and  safe  custody ; 
and  if  the  property  be  lost  from  the  want  of  proper  care,  they 
are  responsible  to  the  amount  of  the  damage  ;  for  subsequent 
misconduct  may  forfeit  the  fair  title  of  a  bona  fide  possessor, 
and  make  him  a  trespasser  from  the  beginning  "  {p). 

An  unduly  postponed  claim  for  damages  in  respect  of  illegal 
capture  is  not  specifically  barred  by  the  Statute  of  Limita- 
tions, but  after  a  great  lapse  of  time  the  Court  wiU  by  equity 
extend  to  prize  causes  the  principle  of  that  Statute  {q). 
When  damages  are  allowed,  iu  the  case  of  loss  of  the  pro- 
perty, the  measure  of  damages  is  usually  the  actual  loss 
sustained.  And  if  after  assessment  of  damages,  payment  be 
delayed,  interest  will  be  allowed  on  the  whole  sum  awarded, 
from  date  of  the  assessment  (r).  The  person  immediately 
liable  for  damages  in  the  case  of  illegal  seizaire  by  a  public 
vessel  is  he  who  effects  the  capture,  and  not  his  superior  in 
command,  such  as  the  admiral  or  commodore ;  though  the 
actual  captor  may  have  rights  over  against  his  superiors 
within  the  scope  of  whose  authority  he  is  acting.     It  is  the 


(»)  5  Bob.  Appendix. 

(o)  The  Betsey,  1  Rob.   93 ;  The  Catharine  and  Anna,  4  Rob.  39 ;  The 
Caroline,  4  Rob.  266  ;  Del  Col  t.  Arnold,  3  Dall.  333. 
(p)  Story  on  Prize  Courts,  p.  37. 
\q)  The  Mentor,  1  Rob.  179  ;  The  Huldah,  3  Rob.  235. 
(r)  Story's  Prize  Courts,  p.  41. 
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actual  wrong-doer  who  must  be  brought  before  the  Court  (s). 
In  the  case  of  a  capture  by  privateers  the  matter  stands  on  a 
somewhat  different  footing,  as  will  be  set  forth  under  the 
head  Privateering  and  Letters  of  Marque  {t). 

All  persons  found  on  board  a  captured  vessel  have,  as  pro- 
vided by  Art.  VI.  of  the  Instructions  for  Commanders  of  Her 
Majesty's  Ships  of  War  as  to  the  Disposal  of  Captured 
Vessels,  to  be  treated  as  prisoners  of  war,  and  they  must 
accordingly  be  handed  over  to  the  authorities  charged  with 
the  duty  of  receiving  such  prisoners.  And  by  Art.  III.  of 
the  same  instructions,  when  a  vessel  is  captured,  bulk  must 
not  in  ordinary  circumstances  be  broken  until  judgment  has 
been  given  in  the  Court  of  Admiralty.  In  case  of  the  cap- 
ture of  a  neutral  vessel  the  crew  must  not  in  the  absence  of 
special  reason  to  the  contrary  be  handcuffed  or  put  in  irons  (w) . 
Damages  will  be  awarded  by  a  Prize  Court  against  captors 
acting  contrary  to  this  general  rule.  If  the  master  of  a  cap- 
tured vessel  have  cause  to  complain  of  the  treatment  received 
at  the  hands  of  the  captors,  the  proper  course  is  for  him  to  set 
forth  his  complaint  in  the  form  of  a  public  instrument  of 
protest,  sworn  before  a  notary  public  in  the  customary  form. 
Any  damages  sustained  by  the  ship  or  cargo  in  consequence 
of  the  mismanagement,  neglect,  or  malfeasance  of  the  captors 
should  in  like  manner  be  protested  against  by  the  master. 

If  a  belligerent  vessel  having  prisoners  on  board  puts  into 
a  neutral  port,  the  prisoners  are  lawfully  under  the  belli- 
gerent's jurisdiction  so  long  as  they  remain  on  board  ship, 
and  the  neutral  power  has  no  right  of  interference ;  but  if 
once  they  set  foot  on  land  they  become  free  (x). 

(s)  The  Mentor,  1  Kob.  179 ;  The  Diligentia,  1  Dod.  404 ;  The  Ostsee, 
p.  32S,  infra. 

{t)   Vide  pp.  94  and  332,  infra. 

(u)  The  St.  Juan  Baptista,  5  Eob.  33  ;  The  Die  Fire  Darner,  5  Eob.  357. 

{x)  Vide  reply  of  H.  M.  Government  to  a  complaint  by  the  French  Govern- 
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If  the  ship  be  condemned,  the  master's  private  effects  are 
apparently  subject  to  the  same  fate  (y). 

Where  on  adjudication  the  property  is  condemned,  the 
costs  of  discharging,  warehousing,  &c.,  have  to  be  defrayed 
by  the  captors.  Where  it  is  restored,  payment  of  the  charges 
■will  be  awarded  as  the  Court,  having  regard  to  the  circum- 
stances, may  in  its  discretion  deem  proper  (s). 

Costs  may  be  awarded  to  captors,  notwithstanding  a  decree 
of  restitution,  if  it  appear  that  sufficient  grounds  existed  for 
the  seizure  (a). 

The  precise  poiut  or  moment  at  which  captured  property 
is  deemed  to  be  vested  absolutely  in  the  captor  has  never 
been  universally  decided,  and  different  rules  exist  respecting 
it.  According  to  the  United  States  laws,  when  a  ship  has 
once  been  condemned  in  a  competent  Court  of  the  captors 
she  becomes  thenceforth  vested  absolutely  in  the  captors; 
whereas,  according  to  the  laws  of  this  country,  if  the  vessel 
be  re-captured  from  enemy  subjects  even  after  condemnation, 
she  is  deemed  to  be  re-vested  in  the  original  owners,  who 
accordingly  become  entitled  to  enter  again  into  possession  on 
paying  salvage  to  the  re-captors  (i). 

The  circumstance  that  the  sailing  of  a  vessel  took  place 
before  the  outbreak  of  hostilities  entails,  as  may  be  perceived 
on  a  consideration  of  the  observations  sub  Embargo  (c),  no 
security  against  capture,  unless  this  immunity  be  voluntarily 

ment  as  to  a  Prussian  vessel  in  the  Firtli  of  Eortli :  State  Papers,  61  (1870-1), 
1093.  Also  The  Sitka,  1854.  "  Opinions  of  the  Attorneys-General  of  the 
United  States:  "  Tom.  7,  p.  123.  See  also  Twiss's  Intemat.  Law  (War), 
p.  454,  for  a  reference  to  the  views  (in  1855)  of  the  United  States  Govern- 
ment, which  harmonize  with  those  of  H.  M.  Government. 

{y)  The  Ouachita,  Blatch.  Fr.  Ca.  306. 

(a)  The  Industrie,  5  Rob.  88. 

(a)  Berens  v.  Ruoker,  1  Black.  313  ;  vide  sub  Adjudication  and  Condemna- 
tion, p.  316,  infra. 

(i)   Vide  sub  The  Right  of  Recapture,  p.  126,  infra, 

[e)  Vide  p.  36,  supra. 
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declaxed  by  the  nation  at  war  with  the  power  hj  which  such 
vessel  is  deemed  to  he  owned.  In  the  war  with  Russia,  in 
1854-5,  privilege  was,  by  an  Order  in  Council,  granted  to 
enemy  ships  which  had  sailed  for  a  British  port  prior  to- 
29th  March,  1854.  A  Eussian  vessel  (d),  which  had  left 
Antwerp  for  Havannah  in  November,  1853,  proceeded  from 
Havannah  to  Matanzas  in  February,  1854,  left  Matanzas  for 
Cork  on  2nd  April,  and  was  seized  and  carried  into  Cork  as 
an  enemy  ship  not  protected  by  this  Order.  Restitution  was 
decreed,  the  Court  holding  that  the  voyage  must  be  deemed 
to  have  commenced  with  the  sailing  from  Havannah  in 
ballast  in  the  month  of  February,  and  that  the  subsequent 
putting  into  Matanzas  did  not  alter  this  fact. 

No  capture  may  be  effected  or  attempted  in  neutral 
waters,  though  a  capture  so  made  cannot  be  called  in  ques- 
tion except  by  the  sovereign  whose  neutrality  has  been 
invaded.  It  is  one  of  the  first  duties  of  belligerents  to 
respect  neutral  waters  (e). 

The  right  to  captm'e  enemy  goods  in  neutral  vessels  calls 
for  separate  consideration  in  its  place  (/). 

The  subject  of  Joint  Capture  need  scarcely  be  closely  con- 
sidered in  these  pages.  The  question  may  become  on  occasion 
highly  interesting  to  rival  claimants  of  captured  property, 
but  it  is  of  little  concern  to  the  owner  of  property  lawfully 
seized  by  others  to  know  on  what  basis  the  spoil  is  to  be 
divided  between  such  captors.  Great  Britain  having,  by  the 
Declaration  of  Paris,  renounced  the  right  to  commission 
privateers,  British  shipowners  have  no  longer  the  interest  in 
the  subject  of  joint  capture  which  they  possessed  so  long  as 
it  was  open  to  them  to  send  their  vessels  to  sea  under  commis- 
sion of  war.     Suffice  it,  therefore,  to  say,  generally,  that  in 


{d)  The  Argo,  24  L.  T.  16. 

(e)   Vide  sub  Belligerent  Obligations,  p.  311,  infra. 

(/)   Vide  p.  88,  infra. 
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the  ease  of  claim  for  joint  capture  the  British  Courts  are 
mainly  guided  by  the  following  principles :— If  the  claim 
to  constructive  capture  be  grounded  on  the  fact  that  the 
claimant  ship  was  in  sight,  it  must  be  established  that  she 
was  seen  both  by  the  captured  vessel  (whose  yielding  may 
be  presumed  to  have  been  induced  by  the  approach  of  the 
claimants)  and  by  the  immediate  captors.     In  the  absence  of 
some  antecedent  agreement,  a  vessel  in  harbour  cannot  claint 
as  joint  captor  merely  on  the  ground  that  one  of  her  boats  was 
in  sight  of  the  parties  to  the  engagement  or  pending  engage- 
ment.   If  the  claimant  be  a  privateer,  the  mere  beiag  in  sight 
is  not  sufficient ;  some  overt  act  must  also  be  shown  in  support 
of  the  claim  :  for  a  privateer  is  under  no  obligation  to  fight 
in  aU  cases,  so  that  the  animus  capiendi  is  not  necessarily  to 
be  assumed  in  his  favour.     In  ordinary  cases  revenue  cutters 
cannot  claim,  their  primary  duty  being  to  protect  the  revenue, 
and  not  to  enter  upon  active  hostilities.     "Warships  forming 
part  of  a  fleet  associated  in  a  common  enterprise  of  capture 
may  be  entitled  to  share  though  not  actually  in  sight,  but 
the  decision  must  in   each   case  rest  upon  the  particular 
facts  {g).      If    two  vessels    engage  in    joint   chase  of   an 
enemy  ship,  and  one  of  them  effects  the  capture  out  of 
sight  of  the  other,  the  capture  is,  nevertheless,  deemed  to 
be  joint.      Decisions  bearing  upon  these  and  other  relative 
points  win  be    foimd  reported   and    discussed    in  Hazlitt 
and   Eoche's  valuable  "Manual  of  the  Law  of  Maritime 
Warfare  " ;  and  numerous  cases  before  the  Courts  appear  in 
Eobinson's  "Admiralty  Eeports."     Sect.  35  of  the  Naval 
Prize  Act,  1864,  provides  that  allies  of  Her  Majesty  shall  be 
entitled  to  share  ia  joint  captures  on  such  basis  as  may  be 
from  time  to  time  agreed  upon  between  Her  Majesty  and 
Buch  ally.    And  by  sect.  36  it  is  provided  that  claimants  for 


ig)   Vide  The  Anglia,  Blatch.  Pr.  Ca.  666. 
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joint  capture  shall  give  security  for  a  due  proportion  of  any 
costs  or  damages  whicli  may  he  awarded  against  the  actual 
captors  on  account  of  improper  capture  or  detention  (A). 

It  is  lawful  by  maritime  law  to  chase  under  false  colours, 
but  to  fire  under  false  colours  is  illegal  (i).  By  the  French 
"  Ordonnance  de  17  Mars,  1696,"  it  is  strictly  provided  that 
French  vessels  firing  under  false  colours  shall  lose  aU  right 
to  the  prize  captured  if  the  vessel  be  declared  an  enemy,  and 
shall  be  condemned  m  costs,  damages,  and  interest  if  she  be 
adjudged  neutral  {k). 

If,  without  the  sanction  of  the  neutral  power,  a  belligerent 
vessel  be  fitted  out  or  her  force  be  augmented  in  neutral 
territory,  any  captures  made  by  such  vessel  during  the  suc- 
ceeding cruise  are  illegal,  and  in  the  event  of  the  prizes 
being  brought  within  the  neutral  jurisdiction  proceedings 
may  be  instituted  for  restitution  (l) .  No  such  sanction  should, 
however,  be  granted  by  neutrals,  but  if  on  any  occasion  con- 
ceded, it  should  be  granted  to  both  belligerents  impartially  (m) . 
Prizes  may  be  taken  into  neutral  ports,  but  it  rests  with 
neutral  powers  to  impose  such  limitations  to  this  right  as 
they  may  deem  consonant  with  their  obligations  as  neutrals. 

A  prize  lying  in  a  neutral  port  in  possession  of  the  captors 
is  not  properly  the  subject  of  valid  condemnation  in  a  Prize 
•  Court  in  the  captors'  territory.  This  principle  was  strongly 
enunciated  by  Sir  W.  Scott  in  The  Senric  and  Maria  («) ; 
but  inasmuch  as  it  had  not  always  been  acted  upon  in  the 
British  Courts,  his  lordship  declared  himself  unable  to  enforce 

(A)  Vide  sub  The  Right  of  Eeoaptare,  p.  130,  infra,  as  to  prize  money  pay- 
able to  captors. 

(j)  The  Peaoook,  4  Rob.  185. 

(A)  Story  ou  Prize  Courts,  p.  38. 

[l)   The  Santissima  Trinidad,  7  Wheaton,  283.     Vide  also  p.  380,  infra. 

(m)  Vide  as  to  this,  sub  Netitrai  Rights  and  Obligations,  generally, 
pp.  345,  363,  &o.,  infra. 

(«)  4  Rob.  43;  6  ih.  139,  n.  Vide  also  The  Purissima  Conception,  6 
Rob.  45. 
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it  to  the  detriment  of  aHen  captors  who  asserted  the  contrary 
right  (o). 

If  the  master  of  a  neutral  ship  resists  an  attempt  to  hoard 
her  on  the  part  of  a  belHgerent,  he  exposes  his  vessel  to  con- 
fiscation (p).     But  if  the  vessel  assailed  he  enemy  property 
condemnation  will  naturally  succeed  capture ;  so  that,  in  this 
respect,  the  master  has,  so  far  as  his  property  is  concerned, 
little  to   lose  and  everything  to  gain  hy  resistance.    An 
enemy    subject   (master    or    seaman),   even  if   there  be  a 
fair   prospect  of  rescuing  the  vessel,   is   ordinarily  under 
no    obligation    to   offer    resistance,  unless    required  to  do 
so  by  the  terms  of  the  contract  of  service  under  which 
he  has  been  engaged.     An  old  statute  {q),  after  setting  forth 
the  loss  and  discredit  to  which  the  country  has  been  sub- 
jected by  shipmasters  yielding  up  their  cargoes  to  pirates, 
sea-rovers,  and  Turks,  lays  it  down  that  no  master  of  an 
English  vessel  of  200  tons  or  upwards,  and  mounted  with 
sixteen  or  more  guns,  shall  yield  to  any  such  foe  without 
fighting,   and  that  no  smaller  or  less-armed  vessel    shaU 
without    fighting    yield    to    any  such  vessel   as    aforesaid 
unless  the  latter  shall  have  at  least  double   the  number 
of  guns  carried  by  the  English  vessel.      Any  shipmaster 
found  guilty  under  this  statute  to  suffer  the    pains  and 
penalties  therein  provided,  and  any  one  of  his  crew  refusing 
to  fight  when  ordered  to  do  so,  or  uttering  words  to  dis- 
courage the  other  mariners  from  defending  their  ship,  to 
suffer  imprisonment.     This  law  was  called  forth  by  the 
tactics  of  the  Turks  and  others,  who  induced  shipmasters 
not  to  fight,  by  promising  to  release  the  ship  and  the  master's 
property  on  condition  that  the  rest  of  the  property  was 
yielded  up.     The  provision  exists  as  a  gratifying  testimony 

(o)  For  observations  in  tMs  connexion,  and  relative  to  the  question  of 
Compensation  and  Costs,  vide  sub  pp.  316,  325,  infra, 
(p)   Vide  sub  Resistance  to  Search,  p.  212,  infra.    Also  p.  216,  infra. 
(?)  22  &  23  Car.  II.  ,,.  11,  s.  7. 
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to  the  estimation  in  which  the  fighting  powers  of  the 
English  seaman  were  in  old  times  held  by  the  legislature ; 
but  seeing  that  merchant  vessels  now  go  for  the  most  part 
unarmed,  while  "pirates,  sea-rovers,  and  Turks"  are  no 
longer  an  occasion  of  dread,  the  enactment  must  now  be 
considered  obsolete. 

If  the  crew  of  a  vessel  seized  for  examination  attempt  to 
rescue  her  from  the  prize  crew  put  in  charge,  the  attempt,  if 
ultimately  defeated,  involves  confiscation  (r). 

Captures  after  Cessation  of  Hostilities.— The  effect  of  a 
truce  or  treaty  of  peace  is  that,  in  the  absence  of  express 
provision  otherwise,  hostihties  between  the  contracting  parties 
terminate  on  the  signing  of  the  treaty.  It  may,  however, 
very  easily  happen  that,  owing  to  ignorance  on  the  part  of 
the  captors  that  peace  has  been  concluded,  a  capture  or  re- 
capture may  be  effected  after  cessation  of  hostilities.  Thus 
the  American  ship  Mentor  (s)  was,  in  1783,  destroyed  by 
British  warships  after  the  cessation  of  hostilities,  but  before 
either  of  the  parties  had  become  aware  of  the  fact.  Unfor- 
tunately, owing  to  the  manner  in  which  the  injured  party 
prosecuted  his  claim  for  compensation,  little  more  is  to  be 
learned  from  the  decision  in  this  case  than  that  the  proper 
person  to  be  sued  in  respect  of  a  wrongful  capture  is  the 
actual  captor.  The  claimants  appear  to  have  proceeded,  in 
the  first  instance,  against  the  captor;  but  the  Admiralty 
Court,  for  reasons  which  do  not  appear,  refused  redress.  No 
appeal  seems  to  have  been  made  by  the  claimants  against 
this  decision ;  but  ten  years  later  they  instituted  proceedings 
agaiast  the  admiral  under  whose  general  orders  the  captor 
was  acting  at  the  time  of  the  capture.  Sir  W.  Scott  de- 
cided {t)  that  no  action  lay  against  the  admiral ;   that  the 


(r)   Vide,  as  to  this,  Attempt  at  Kesoue,  p.  216,  infra. 
(«)  Kent's  Int.  Law,  2nd  ed.  388. 
(<)  1  Rob.  179. 
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proper  person  to  proceed  against  was  the  actual  -wrongdoer ; 
and  as  at  the  trial  already  mentioned  it  had  heen  held  that 
the  captor  was  not  liable,  the  sirSerer  thus  obtained  no  com- 
pensation. The  learned  judge  intimated  that  if  through 
ignorance  an  act  of  mischief  had  been  done  by  the  kiag's 
officers,  the  ignorance  would  not  necessarily  protect  them 
from  civil  responsibility,  though  if  in  such  case  held  liable 
the  government  should  indemnify  them.  He  was,  therefore, 
inchned  to  thiok  that  the  determiaation  of  the  judge  in  the 
former  case  did  not  turn  upon  the  fact  of  ignorance  only,  but 
upon  all  the  circumstances  of  the  case. 

Queen's  officers  who  act  wrongfully  are  personally  respon- 
sible to  the  party  aggrieved,  but  so  long  as  their  action  has 
been  within  the  general  scope  of  their  authority  they  may 
reasonably  look  to  their  government  for  indemnification  (t). 

A  few  years  later  arose  the  case  of  The  Swineherd  (u), 
seized  whilst  on  a  voyage  from  Calcutta  to  England  by  the 
French  privateer  Bellona.  By  the  Treaty  of  Amiens  it  had 
been  inter  alia  provided  that  hostilities  between  Great  Britain 
and  France  should  cease  in  the  Indian  Seas  five  months  after 
a  date  fixed  by  the  treaty.  The  Swineherd  sailed  after  news 
of  the  peace  had  reached  Calcutta,  but  before  the  period  of 
five  months  had  elapsed.  The  master  of  The  Bellona  had 
been  made  aware,  though  unofficially,  that  peace  had  been 
concluded,  but,  notwithstandiug,  he  seized  The  Swineherd, 
which  vessel  was  finally  condemned  ia  the  French  Courts. 
The  grounds  of  this  decision  were  that  the  master  of  The 
Bellona  was  not  bound  to  accept  notice  of  cessation  of  hostilities 
unless  such  notice  were  attested  by  the  French  authorities ; 
and,  further,  that  imtil  the  aforesaid  period  of  five  months 
had  elapsed  hostilities  remained  in  force  in  the  Indian  Seas. 

Again,  in  1814  {x),  a  question  arose  in  a  British  Yice- 

[t]   Vide  The  Ostsee,  p.  328,  infra. 

(«)  Kent's  Int.  Law,  2nd  ed.  p.  389,  n. 

[x)  Ibid.  390.     Vide  also  The  Sophia,  6  Eob.  138. 

o.  r 
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Admiralty  Court  on  the  validity  of  a  recapture,  by  a  British 
warship,  of  a  British  yessel  which  had  been  previously  seii:ed 
by  an  American  privateer.  The  original  capture  was  in 
itself  valid,  but  the  prize  had  not  been  carried  into  port  and 
condemned,  and  the  recapture  was  efEected  after  the  cessation 
of  hostilities,  but  whilst  the  parties  were  still  in  ignorance  of 
the  fact.  It  was  held  that  the  British  vessel  could  not,  after 
the  peace,  lawfxilly  use  force  to  divest  the  original  captor  of 
a  possession  which  was  lawful.  The  restoration  of  peace  put 
an  end,  from  the  time  limited,  to  all  force,  and  the  general 
principle  then  applied  that  things  acquired  in  war  remain,  as 
to  title  and  possession,  precisely  as  they  stood  when  the  peace 
took  place.  "Peace  gives  a  final  and  perfect  title  to  captures 
without  condemnation,  and,  as  it  forbids  all  force,  it  destroys 
aU.  hopes  of  recovery  as  much  as  if  the  vessel  was  carried  infra 
prcesidia  and  condemned." 


Capture  of  Enemy  Vessels.  67 

Neutral  Goods  on  Enemy  Ships :  the  question  of  Freight.— If 
an  enemy  ship  be  captured  with  neutral  cargo  on  board,  the 
captors  are  entitled,  if  they  so  elect,  to  carry  the  cargo  to  its 
intended  destination,  and  to  eai-n  the  freight  there  payable. 
But  captors  cannot  claim  freight  unless  they  carry  the  property 
to  its  port  of  destination,  or  at  any  rate  to  the  country  in  which 
the  latter  is  situated  (y).  There  have,  however,  been  cases  in 
which  freight  has  been  allowed  to  captors  where  the  goods, 
instead  of  being  taken  to  destination,  have  been  carried  to  the 
claimants  in  their  own  country  (z).  In  The  Weldsborgaren  (a),  the 
vessel,  bound  from  Philadelphia  to  Lisbon,  had  been  brought 
into  a  British  port  under  an  embargo  on  Swedish  vessels,  and 
it  became  necessary  to  discharge  the  cargo,  which  was  forwarded 
in  another  vessel.  On  the  release  of  the  vessel  a  claim  was  made 
against  the  cargo  for  freight,  but  the  Court  rejected  this  applica- 
tion, observing  that  the  cargo  had  itself  been  a  sufferer  on 
account  of  the  ship. 

But  when  the  goods  have  been  sold  short  of  their  destination, 
even  though  the  sale  be  to  the  advantage  of  the  owners,  the 
captors  cannot  lay  claim,  to  freight  (5).  And  where  freight  is 
allowed  to  the  captors,  if  they  have  done  any  damage  to  the 
cargo,  the  amount  may  be  deducted  by  way  of  set-off  or  com- 
pensation (c). 

No  exception,  as  regards  captured  cargo,  is  made  by  the  Court 
to  the  rule  respecting  payment  of  pro-ratd  freight.  Thus,  delivery 
by  a  neutral  carrier  to  the  captor,  at  a  port  selected  by  the  latter, 
is  deemed  a  delivery  under  the  original  contract,  and  the  full 
freight  due  at  destination  must  be  paid  by  the  captor.  On  the 
other  hand,  as  appears  above,  a  captor,  in  order  to  earn  freight 
from  a  neutral  consignee,  must  carry  the  cargo  to  its  destina- 
tion, and  he  has  no  right  to  part-payment  for  delivery  at  a  port 


(y)  The  Diana,  5  Rob.  67  ;  The  Vrow  Henrietta,  ih.  75.  But  of.  The 
Wilhelmina  Eleonora,  3  Rob.  234. 

{«)  The  Eortuna,  4  Rob.  278  ;  The  Diana,  supra ;  The  Vrow  Anna 
Catharina,  6  Rob.  269. 

(a)  4  Rob.  17.     Vide  also  The  Isabella  Jaoobina,  4  Rob.  77. 

(S)  The  Vrow  Anna  Catharina,  supra, 

(c)  The  Tortuna,  supra. 

r2 


68     Belligerent  Rights  against  the  Enemy. 

Bhort  of  such  destination.  (The  converse  view,— Belligerent 
Obligations :  payment  of  Freight  to  Neutral  Carriers  (p.  339, 
infra)  is  of  some  interest  in  connexion  with  the  foregoing 
remarks.) 


Insurance, —  Capture  generally. 

The  common  form  of  the  English  policy  of  marine  insurance 
expressly  protects  the  assured  against  the  risk  of  capture. 
"Touching  the  adventures  and  perils  which  we,  the  assurers, 
are  contented  to  bear,  and  do  take  upon  us  in  this  voyage,  they 
are," — says  the  Lloyd's  policy — "  of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea,  restraints  and  detain- 
ments of  all  kings,  princes,  and  people,  of  what  nation,  condition 
or  quality  soever  "  [d).  In  cases  where  the  underwriters  intend 
to  exclude  hostile  risks,  they  do  so  by  inserting  a  special  clause 
commonly  known  as  the  "F.  0.  &  S."  or  "free  of  capture" 
clause  (e).  The  risk  of  hostile  capture  is  thus  covered  in  the 
body  of  all  the  marine  policy  forms  in  common  use  in  England  ; 
and  if  the  underwriter  in  any  case  decides  to  exclude  the  risk, 
he  does  so,  as  just  stated,  by  inserting  a  clause  expressly  to  over- 
ride the  words  including  it.  A  large  proportion  of  British 
tonnage  is,  however,  insured  in  the  so-called  Mutual  Insurance 
Clubs  or  associations  of  shipowners.  Whether  war  risks  are 
covered  by  the  conditions  of  the  insurance  in  such  clubs  must  in 
each  case  be  ascertained  by  reference  to  the  club  terms. 

It  is  now  settled  law  in  this  country  that  as  between  the 
underwriters  and  the  assured,  the  vessel  insured,  if  captured,  is 
primd  facie  to  be  deemed  a  loss  within  the  policy,  notwith- 
standing that  she  be  never  condemned  or  even  taken  into 
port(/).  It  is  the  fact  of  the  capture  which  constitutes  the  loss; 
and  the  circumstance  that  the  vessel  may  possibly  be  subse- 
quently released  or  recaptured,  and  that  by  the  law  of  Great 

{d)  The  following  clause  is  sometimes  inserted  in  policies  on  vessels 
chartered  by  the  government  for  employment  in  connexion  with  hostilities : 
"  To  include  war  risks  except  those  taken  by  H.  M.  Government."  Owen's 
Mar.  Insoe.  Notes  and  Clauses,  2nd  ed.  p.  100. 

(e)  Vide  as  to  this  clause,  suh  War  Warranties,  p.  386,  infra. 

\f)  Gobs  v.  Withers,  2  Burr.  69i  ;  and  p.  73,  infra. 
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Britain  the  property  is  deemed  to  remain  vested  in  the  owners 
until  the  vessel  has  been  condemned  by  a  Court  of  prize,  does 
not  afEect  the  position.  It  can  never  be  positively  affirmed  that 
a  captured  vessel  remaining  afloat  can  by  no  possibility  come 
again  into  the  owners'  possession,  and  ships  may  be  justifiably 
captured,  though  the  captors  fail  to  obtain  condemnation  by  the 
tribunals  of  prize.  And  whether  the  capture  be  legal  or 
illegal  (y),  or  effected  under  a  mistake  (A),  the  underwriters  are 
equally  liable.  Capture  is  primd  facie  a  case  of  constructive 
total  loss  (j),  and  gives  the  right  to  abandon  to  the  underwriters 
on  receipt  of  the  announcement  of  the  capture.  If  the  under- 
writers accept  the  tender,  the  question  of  liability  becomes 
thereby  definitely  fixed.  If  on  the  other  hand  the  abandonment 
be  declined,  it  remains  for  the  assured  either  to  bring  their 
action  forthwith,  or  to  abide  the  issue  of  events  and  claim 
ultimately  as  for  an  average  loss.  As  a  general  principle,  if  a 
loss  be  in  fact  total,  there  is  nothing  to  abandon,  and  the 
assured  can  claim  for  payment  of  the  sum  insured  without 
previous  abandonment.  In  the  case  of  constructive  total  loss, 
however,  the  position  is  different,  and  notice  of  abandonment  is  a 
necessary  preliminary  to  the  right  to  recover  as  for  a  total  loss. 
If,  before  action  brought,  news  be  received  of  the  safety  of  the 
ship,  by  release,  rescue,  recapture,  or  otherwise ;  or  if  the 
assured  so  proceed  as  to  indicate  their  intention  to  claim  as  for 
an  average  loss  and  to  waive  the  right  to  claim  as  for  a  total 
loss  ;  then  the  claim  wiU  be  not  for  total  loss,  but  for  the  actual 
damages  and  costs  caused  by  the  captiu-e.  As  in  other  cases 
giving  rise  to  tender  of  abandonment,  the  assured  must  make 
up  their  mind  as  to  the  course  to  be  taken  so  soon  as  the  facts 
communicated  to  them  enable  them  to  come  to  a  decision.  They 
must  not  stand  by  from  day  to  day  before  deciding  to  abandon, 
as  by  so  doing  they  may  be  deemed  to  have  elected  to  claim  as 


{ff)  Gobs  v.  Witters,  2  Burr.  683,  694-5,  and  p.  73,  infra. 
■    {h)  Lozano  v.  Janson,  2  E.  &  E.  100  ;  28  L.  J.  (Q.  B.)  337. 

(i)  Of  course,  if,  in  the  case  of  cargo,  only  a  portion  of  it  be  on  board  on 
capture  of  the  vessel,  and  only  such  portion  be  captured,  the  loss  -will  not  be 
total ;  and  in  this  case,  if  the  insurance  be  free  of  particular  average,  a 
question  may  arise  as  to  the  liability  of  underwriters.  As  to  this,  see 
McArthur's  Contract  of  Insoe.,  1st  ed.  254-5. 
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for  an  average  loss.  The  reason  for  this  is  that,  if  immediate 
notice  of  abandonment  be  given  to  underwriters,  they  are  thus 
put  in  a  position  to  take  prompt  steps  to  protect  their  interests, 
whereas  by  the  indecision  of  the  assured  the  opportunity  to  take 
such  protective  measures  at  the  outset  may  have  been  lost  to  them. 
But  though  the  assured  may  thus  lose  their  right  to  abandon, 
the  right  will  revive  if  circumstances  should  subsequently  occur 
to  renew  the  option  of  decision. 

In  Stringer  v.  English  Mar.  Insce.  Co.  (/c),  the  assured,  instead 
of  abandoning  on  news  of  the  capture,  as  they  might  have  done, 
intervened  in  the  suit  for  condemnation,  with  the  result  that 
judgment  was  given  in  their  favour.  Against  this  decision,  how- 
ever, an  appeal  was  lodged  by  the  captors,  and  pending  the  final 
judgment  the  goods  insured  were  ordered  by  the  Court  to  be 
sold,  in  default  of  bail  or  deposit  in  American  currency  up  to  their 
full  value.  The  condition  of  the  American  currency  was  at  that 
time  very  unsatisfactory,  and  the  assured  declined  to  provide  the 
security.  The  underwriters  similarly  declining  to  interfere,  pro- 
ceedings were  instituted  against  them  for  payment  of  a  total 
loss  under  the  policy.  The  Court  decided  for  the  plaintiffs. 
The  latter  had,  it  was  true,  tendered  at  the  outset  no  notice  of 
abandonment,  but  the  subsequent  material  alteration  in  the 
circumstances  revived,  it  was  held,  their  right  to  abandon. 

As  has  already  been  mentioned  siib  Embargo  and  Reprisals  (J), 
abandonment  of  the  ship  carries  with  it  the  right  to  the  freight 
in  course  of  being  earned  by  her.  Shipowners,  therefore,  have 
to  take  care,  when  abandoning  their  ship  to  underwriters,  to 
secure  themselves  for  payment  of  total  loss  by  underwriters  on 
freight.  Por  if  underwriters  on  ship  accept  abandonment,  and 
the  ship  be,  for  example,  released  before  action  brought  against 
those  on  freight,  the  shipowner  will  be  in  the  position  of  having 
alienated  his  freight  in  favour  of  the  huU  underwriters,  without 
having  any  right  to  claim  for  a  total  loss  under  the  policy  on 
freight.  Apparently  it  may,  during  hostilities,  be  on  occasion 
a  politic  course  for  underwriters  on  ship  to  accept  abandonment 
as  by  so  doing  they  may  acquire  the  title  to  a  considerable 


(A)  L.  R.  4  Q.  B.  670  ;  5  Q.  B.  599. 
U)  P.  36,  mpra^ 
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amount  of  unearned  freight,— the  more  so  as  the  hare  risk  of 
capture  or  detention  may  have  forced  the  rate  of  freight  to  a 
point  much  in  excess  of  rates  current  in  times  of  peace. 

If  after  acceptance  of  abandonment,  but  before  payment  of 
loss,  the  ship  be  again  in  safety,  underwriters  have,  notwith- 
standing, to  consummate  their  acceptance  by  paying  the  sum 
insured  under  the  policy  (m).  They  are  under  no  legal  obliga- 
tion to  accept  abandonment,  but  if  they  elect  to  do  so  they  must 
needs  abide  by  their  decision.  On  abandonment  being  accepted, 
or  on  a  total  loss  being  paid,  the  assui-ed's  title  to  the  property 
becomes  transferred  to  the  underwriters,  with  whom  it  rests 
until  divested  by  condemnation.  If  the  vessel  be  ultimately 
released,  then  the  various  underwriters  concerned  wlLL  have  to 
decide  as  to  the  course  to  be  adopted  with  the  property.  For 
this  purpose,  as  has  been  already  mentioned  sub  Embargo  and 
Eeprisals  (ra),  it  may  be  necessary  for  all  concerned  to  vest  the 
property  in  trustees  to  be  by  them  sold  and  apportioned  over 
the  various  interests  involved. 

The  assured  cannot  abandon  to  underwriters  on  the  ground 
that,  though  restitution  may  in  fact  have  been  decreed,  they  are 
meantime  out  of  possession  of  the  property  (o). 

If  a  neutral  vessel  be  seized  by  a  belligerent,  and  taken  into 
port  in  order  to  be  examined  as  to  the  nature  or  ownership  of 
her  cargo,  such  a  seizure,  although  not  intended  as  a  capture, 
is  a  detainment  for  which  underwriters  are  expressly  liable  under 
the  policy.  And  as  between  underwriter  and  assured,  a  loss  so 
arising  is  to  be  dealt  with  as  if  the  seizure  had  been  with  a  view 
to  condenmation  of  the  vessel  in  a  prize  court  of  the  captors  (^). 
BeUigerents  have  a  right  to  visit  and  search  aU  neutral  private 
vessels,  and,  in  case  of  need,  to  carry  them  into  port  for  further 
examination  {q). 

If  in  case  of  capture  the  claim  under  the  policy  be  treated  as 


(m)  Smitli  V.  Eobertson,  2  Dow's  P.  C.  474.  Vide  also  Hudson  v.  Harrison, 
3  Brod.  &  B.  153. 

(«)    Vide  p.  46,  supra. 

(o)  Amould's  Insce.,  5tli  ed.  p.  1016. 

{p)  Barker  v.  Blakes,  9  East,  283. 

(?)  Fi<?e  as  to  this,  s«S  Belligerent  Eights  against  Neutrals,  "Visit  and 
Search,"  p.  144. 
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in  the  nature  of  an  average  loss — as,  for  instance,  if  the  vessel 
be  released  or  escape  before  action  brought  against  underwriters 
—expenses  or  costs  resulting  to  the  property  insured,  in  conse- 
quence of  the  capture,  are  claimable  under  the  policy  {r).  For 
example,  the  vessel  may  be  recaptured,  in  which  case  salvage 
will  be  payable  to  the  recaptors  (s).  Or  special  charges  may  be 
incurred  by  ship  and  cargo  in  the  port  of  detention ;  or  expenses 
may  be  incurred  in  contesting  the  captors'  suit  for  condemnation, 
or  in  appealing  against  a  judgment  in  their  favour.  Or,  as  m 
Berens  v.  Sucker  (t),  where  a  neutral  assured  pays  to  belligerent 
captors  a  sum  of  money  as  a  compromise  bond  fide  made  in  order 
to  prevent  condemnation  in  a  prize  Court, — whether  as  a  fact  the 
property  be  legally  subject  to  condemnation  or  not. 

If  during  the  process  of  adjudication  the  cargo  be  exposed 
to  material  deterioration  the  Court  may  order  it  to  be  sold  in 
default  of  baU.  being  provided. 

If,  as  has  abeady  been  observed,  the  underwriters  elect  to 
accept  abandonment,  their  liability  under  the  policy  becomes 
ipso  facto  fixed ;  and  the  assured  are  also  precluded  from  going 
back  on  their  tender.  On  acceptance  of  abandonment  the 
whole  interest  becomes  vested  in  the  underwriters  as  from  the 
time  of  the  occurrence  giving  rise  to  it,  and  all  consequent 
costs  and  charges  are  accordingly  for  their  account.  If,  on  the 
other  hand,  underwriters  decline  the  tender,  and  the  assured 
decide  to  proceed  for  payment  of  total  loss,  it  will  lie  on  the 
latter  to  prove  the  existence  of  the  facts  on  which  their  claim  is 
based.  Mere  rumour  or  report  will  not  serve  their  purpose  ; 
and  if  it  should  turn  out  that  the  state  of  circumstances  '  on 
which  they  relied  in  support  of  their  claim  had  ceased  to  exist 
at  the  time  of  bringing  the  action,  the  fact  that  the  report  relied 
upon  was  true  at  the  time  they  heard  of  it  wiU  not  benefit  them. 
In  other  words,  although  a  (constructive)  total  loss  may  have 
occurred,  if,  nevertheless,  it  shall  have  ceased  to  exist  before 
action  brought,  it  cannot  be  enforced  against  underwriters.  In 
such  a  case  the  real  damnification  under  the  contract  of  insurance 
is  such  loss  or  damages  as  may  have  been  incurred  in  conse- 


(»•)  Vid^  as  to  this,  ml  Costs  and  Damages,  p.  336,  infra. 
(»)  Vide  sub  Recapture,  p.  126,  %nfr,a. 
{t)  1  W.  Bl.  313.     Vide  also  2  Burr.  683. 
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quenee  of  the  capture,  and  for  this  only  are  the  underwriters 
liable  (m). 

If  underwriters  decline  to  accept  abandonment,  and  in  place  of 
doing  so  make  a  compromise  with  the  assured,  they  cannot 
afterwards  lay  claim  to  any  sum  awarded  to  the  assured  in 
respect  of  the  circumstances  which  led  to  the  tender  of  abandon- 
ment. Thus,  where  a  British  vessel  was  condemned  by  the 
Brazilian  Government  for  an  alleged  breach  of  blockade,  and  the 
underwriters  came  to  a  compromise  with  the  assured,  they  were 
subsequently  held  to  have  no  claim  on  a  sum  paid  by  the  said 
government  as  compensation  to  the  assured  (x). 

It  does  not  necessarily  foUow  that  if  there  be  a  recapture 
there  can  be  no  claim  for  total  loss.  If,  for  example,  the  voyage 
be  practically  lost,  or  the  property  be  so  deteriorated  in  value,  or 
the  charges  for  salvage  and  for  bringing  the  property  to  its 
destination  be  so  heavy,  that  the  assured  may  reasonably  decline 
to  resume  possession,  a  total  loss  will  be  due  under  the  policy. 
This  was  decided  in  Goss  v.  Withers  (y).  This  was  an  insurance 
on  the  vessel  David  and  Rebecca  with  fish  from  Newfoundland  to 
Portugal,  Spain,  or  England;  and  there  was  a  second  insurance  on 
the  fish.  The  vessel  was  captured  by  the  French  and  manned 
by  a  prize  crew.  After  eight  days  she  was  recaptured  by  a 
British  privateer  and  brought  into  MiKord  Haven,  when  the 
assured  tendered  abandonment.  It  appeared  that  before  the 
capture  by  the  French  the  vessel  had  been  rendered  practically 
unseaworthy  by  violent  weather,  and  that  a  part  of  her  cargo 
had  been  jettisoned.  And  whilst  she  was  at  Milford  Haven, 
after  the  offer  of  abandonment  and  before  she  could  be  refitted, 
the  rest  of  the  cargo  was  spoiled.  And,  besides  all  this,  there  was 
due  to  the  recaptors  as  salvage,  under  the  law  then  prevailing, 
fifty  per  cent,  of  the  value  salved.  The  real  destination  was,  it 
would  appear,  Spain  or  Portugal.  Lord  Mansfield  found  that 
in  these  circumstances  the  voyage  was  as  absolutely  defeated  as 
if  the  ship  had  been  wrecked  and  a  third  or  a  fourth  of  the  goods 

(«)  Patterson  v.  Eitohie,  4  M.  &  S.  393  ;  Bainbridge  v.  Neikon,  10  East, 
329 ;  Parsons  v.  Scott,  2  Taunt.  363 ;  EaUmer  v.  Eitohie,  2  M.  &  S.  290. 
Tide  also  Amould,  5th  ed.  982-6. 

(«)  Brooks  V.  McDonnell,  1  T.  &  0.  502.  See  also  Tunuo  v.  Edwards,  12 
East,  488 ;  and  Blaawpot  v.  Da  Costa,  1  Eden,  130. 

(y)  2  Burr.  683. 
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saved.  The  cargo  must  from  its  nature  have  been  sold  where  it 
was  brought  in,  and  as  to  the  ship,  the  loss  could  not  be  esti^ 
mated,  and  the  salvage  due  in  respect  of  it  could  not  be  better 
fixed  than  by  a  sale.  In  such  a  case  there  was  no  colour  to  say 
that  the  assured  might  not  disentangle  himself  from  unprofitable 
trouble  and  further  expense,  and  leave  the  insurers  to  save  what 
they  could.  Judgment  accordingly.  In  this  case  Lord  Mansfield 
laid  considerable  stress  on  the  fact  that  the  voyage  was  lost,  and 
for  a  long  period  subsequently  the  same  doctrine  was  recognised 
by  the  Courts.  It  has,  however,  since  been  definitely  decided 
that  the  loss  of  the  voyage  has  nothing  to  do  with  the  loss  of  the 
ship  (z). 

The  application  of  the  principle  laid  down  in  Goss  v.  Withers 
will  of  course  depend  in  every  case  upon  the  state  of  facts  exist- 
ing at  the  time  of  action  brought,  and  the  tendency  at  the  present 
day  wUl,  it  is  apprehended,  not  be  in  favour  of  a  wider  appli- 
cation of  the  principle.  In  Hamilton  v.  Mendes  (a)  the  ship 
Selby,  bound  from  Virginia  to  London  with  tobacco  in  hogsheads, 
was  captured  by  the  French  and  taken  towards  France  in  charge 
of  a  prize  crew.  On  the  voyage  she  was  recaptured  and  brought 
into  Plymouth.  The  assured  abandoned  to  the  underwriters  on 
the  ship,  who  declined  acceptance,  and  the  ship  was  then 
brought  to  London  under  an  order  of  the  owners  of  the  cargo 
and  of  the  reoaptors.  The  Court,  dealing  with  plaintiffs'  pleas, 
found  (1)  that  the  shipowners  had  never  been  divested  of  their 
property,  the  ship  not  having  been  condemned,  though  (2)  it  was 
true  that  after  the  capture  there  was  a  total  loss  under  the  policy, 
but  only  until  the  recapture ;  (3)  that  the  voyage  was  not 
totally  lost,  ship  and  cargo  being  safe,  and  the  obstruction  being 
but  temporary  ;  the  recaptors  having  no  right  to  demand  a  sale ; 
and  (4)  that,  the  thing  insured  being  in  safety,  the  assured  had 
no  right  to  abandon :  their  claim  was  for  the  damnification  sus- 
tained at  the  time  the  action  was  brought,  and  not  for  a  total 
loss.    Judgment  for  defendants. 

The   case  of  Mclver  v.   Henderson  (J)   was  decided  for  the 


(2)  Parsons  v.  Scott,  2  Taunt.  363 ;  Palkner  v.  Ritchie,  2  M.  &  S.  290. 
See  also  Amould's  Insce.,  5tli  ed.  p.  992,  n. 
(a)  2  Burr.  1209. 
{{)  4  M.  &  S.  676. 
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assured  somewliat  on  the  lines  of  Goss  v.  Withers,  supra.  A 
ship  bound  from  Liverpool  to  the  African  coast,  after  being 
captured  and  plundered  by  the  French,  was  by  them  given  up 
to  the  master  of  a  Portuguese  prize,  who  took  her  into  Fayal 
and  claimed  her  as  a  gift  from  the  captors.  The  local  Court 
decided  against  this  claim,  and  the  possessors  appealed.  Pend- 
ing this  appeal,  the  English  owners,  by  allowing  what  remained 
of  the  cargo  to  be  sold  and  the  proceeds  to  be  deposited,  obtained 
the  release  of  the  ship,  and  brought  her  to  Liverpool.  On  her 
an-ival,  the  owners  proceeded  for  a  total  loss  on  the  ground  that, 
owing  to  the  small  value  of  the  vessel  in  her  dismantled  condi- 
tion, together  with  the  expenses  of  bringing  her  from  Fayal  and 
the  liabilities  overhanging  at  that  place,  they  were  exposed  to 
the  prospect  of  having  to  pay  more  than  the  ship  was  worth. 
The  Court  decided  that  the  peculiar  circumstances  of  the  case 
justified  the  demand  for  payment  as  for  a  total  loss,  and  gave 
judgment  accordingly. 

In  Brown  v.  Smith  (c)  the  facts  were  somewhat  analogous,  and 
the  decision  was  also  given  for  the  assured.  In  this  case  the 
crew  ran  away  with  the  ship,  which  was,  however,  subsequently 
brought  by  a  British  man-of-war  into  Barbados,  where  the  autho- 
rities sold  the  cargo  and  stores  to  pay  salvage,  and  left  nothing 
but  the  hull  and  rigging. 

The  judgments  in  Holdsworth  v.  Wise  (7  B.  &  Cr.  794) ;  Chap- 
man T.  Benson  (5  0.  B.  330) ;  Thorneley  v.  Hehson  (2  B.  &  Aid. 
513),  referred  to  in  Arnould's  Insce.,  pp.  994 — 996,  relate  to  cases 
of  privation  of  property  arising  from  causes  other  than  capture, 
but  in  which  the  same  principles  apply  between  underwriters 
and  assured.  The  cases  of  Dean  v.  Hornby  (3  E.  &  B.  180)  and 
Lozano  v.  Janson  (2  E.  &  E.  100  ;  28  L.  J.  (Q.  B.)  337  ;  Arnould's 
Insce.,  5th  ed.  996,  997),  also  show  decisions  based  on  the  prin- 
ciples already  set  forth.  The  decisions  mentioned  sub  Embargo 
(pp.  36 — 48,  supra)  may  also  be  referred  to  in  this  connexion. 

If  a  vessel  be  sold  in  a  prize  court  of  the  captors,  purchased 
by  the  master,  and  brought  back  to  the  country  of  her  owners, 
can  the  last  named  assert  a  claim  for  total  loss  under  the  poUoy  ? 
Judgments  in  the  United  States  appear  to  go  upon  the  lines  that 


(c)  1  Dow's  P.  C.  349. 
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the  master  in  re-purcliasiiig  is  acting  as  the  owners'  agent,  and 
the  decisions  in  this  country  seem  to  favour  the  same  view. 

In  McMasters  v.  Shoolbred{d)  a  ship,  having  been  condemned 
hy  a  tribunal  incompetent  to  adjudicate,  was  purchased  by  the 
master  and  conveyed  home  before  action  brought  by  the  owners. 
The  latter  refused  to  adopt  the  purchase,  and  claimed  for  a  total 
loss.  Lord  Kenyon  held  that  the  loss  was  to  be  treated  as  an 
average  loss,  especially  as  no  notice  of  abandonment  had  been 
given.  A  similar  decision  was  given  in  Wilson  v.  Forster  (e), 
where  the  ship  was  illegally  seized  at  her  port  of  discharge,  and 
condemned  and  sold.  The  master  bought  the  vessel,  repaired  her 
under  bottomry,  and  brought  her  home ;  but  the  owners,  refusing 
to  satisfy  the  bond  and  allowing  the  vessel  to  be  sold,  claimed 
for  a  total  loss  without  notice  of  abandonment.  Held,  that  the 
seizure  and  condemnation  having  been  illegal,  the  owners  had 
never  been  divested  of  the  property,  and  that  the  claim  was  to 
be  settled  on  the  basis  of  an  average  loss. 

But  the  master  of  a  vessel  captured  by  the  national  enemy, 
before  entering  upon  any  scheme  of  re-purchase,  must  well  con- 
sider whether  such  an  operation  on  his  part  may  not  involve  him 
or  his  owners  in  the  consecLuences  attending  a  breach  of  the  laws 
prohibiting  ransom  (/)  or  trading  with  the  enemy  {g). 

In  Kulen  Kemp  v.  Vigne  (h),  a  vessel  was  captured  and  subse- 
quently released,  but  not  until  her  cargo,  which  was  of  a  perish- 
able nature,  had  been  sold.  Instead  of  proceeding  on  her  voyage 
she  deviated  to  another  port  and  was  lost  by  perils  of  the  seas. 
The  assured  claimed  for  a  loss  as  by  capture,  but  the  Court 
decided  against  this  averment,  declaring  that  after  the  capture 
the  policy  might  still  have  been  complied  with  by  the  vessel's 
proceeding  to  her  original  destination. 

If  a  loss  be  apparently  due  to  the  joint  operation  of  capture 
and  of  perils  of  the  sea,  the  circumstances  must,  in  case  of  need 
be  analysed,  and  the  loss  ascribed  to  the  cause  to  which  it  has 
rightly  to  be  attributed,  or  applied  to  both  causes  in  such  pro- 


{d)  1  Esp.  238. 

(c)  6  Taunt.  25  ;  1  Marah.  Eep.  425. 

(/)   Vide  p.  296,  infra. 

ts)  Hid.  258. 

(A)  1  T.  R.  304. 
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portion  as  the  facts  as  ascertained  may  indicate.  In  Green  v. 
Elmslie  (i),  a  vessel  insured  "  against  total  loss  only  "  was  driven 
ashore,  sustaining  no  hurt,  but  being  captured  by  the  enemy. 
This  was  held  to  be  a  loss  by  capture  and  not  by  perils  of  the 
sea,  Lord  Kenyon  remarking  that  if  the  vessel  had  been  driven 
on  any  other  coast  but  that  of  an  enemy  she  would  have  been  in 
perfect  safety.  And  in  Hahn  v.  Cohhett  (/c),  where  goods  iasured 
free  of  capture  were  placed  ia  imminent  risk  of  total  loss  owing 
to  the  vessel  having  been  driven  on  a  sandbank,  and  were  saved 
from  such  loss  only  by  being  salved  by  the  enemy,  by  whom 
they  were  confiscated,  the  Court  held  that  the  loss  was  due  to 
perils  of  the  sea.  Again,  in  Livie  v.  Janson  (l),  where  a  ship 
warranted  free  from  American  condemnation  was  driven  on  the 
American  shore,  and  there  seized  and  condemned,  it  was  held 
that  the  total  loss  by  capture  discharged  the  im.derwriters  from 
any  claim  in  respect  of  the  antecedent  stranding,  any  damage 
caused  thereby  not  having  prejudiced  the  assured.  But  the 
recent  decision  in  lonides  v.  Universal  Insurance  Co.  (jn)  very 
plainly  sets  forth  the  law  governing  cases  of  loss  arising  jointly 
from  capture  and  from  perils  of  the  seas.  This  was  an  insurance 
on  some  6,000  bags  of  cofiee  shipped  during  the  American  Civil 
"War  from  Eio  de  Janeiro  to  TSfew  York,  and  the  policy  was 
warranted  "free  from  all  consequences  of  hostilities."  The 
Confederates  having  extinguished  the  Cape  Hatteras  Light,  the 
vessel  went  ashore,  and  ultimately  broke  up.  Before  this  latter 
event,  however,  about  120  bags  of  coffee  were  saved  by  local 
fishermen,  and  other  1,000  bags  could  have  been  also  saved 
but  for  a  dispute  which  occurred  between  the  Confederate 
soldiers  and  the  fishermen.  The  Court  held  that  the  120  bags 
salved  and  confiscated  were  lost  owing  to  the  hostilities,  and  that 
the  1,000  bags  which  ought  to  have  been  salved  must  also  be 
deemed  to  have  been  lost  owing  to  the  same  cause.  That  as  to 
the  remainder,  which  could  not  have  been  salved,  its  loss  had  to 
be  attributed  to  perils  of  the  sea.    Erie,  C.  J.,  illustrated  his 


(i)  Peake,  212. 

\k)  2  Bing.  205. 

\l)  12  East,  648. 

(m)  14  C.  B.  N.  S.  259  ;  32  L.  J.  (C.  P.)  170. 
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judgment  in  words  to  the  following  effect  (w)  :— Suppose  a  sliip- 
master,  chased  by  a  cruiser,  to  avoid  capture  runs  ashore,  of 
runs  into  a  bay  where  there  is  neither  harbour  nor  anchorage, 
and  being  unable  to  beat  out  is  driven  ashore,  the  loss  or 
damage  by  such  grounding  is  a  consequence  of  hostilities,  and 
within  the  exception  :  not  so  if,  in  the  second  case  supposed,  she 
does  come  out  of  the  bay  and  pursue  her  voyage,  but  is  after- 
wards lost  in  a  storm  which  she  would  have  escaped  had 
she  not  been  pursued  and  changed  her  course.  Suppose,  again, 
the  ship  is  going  to  a  port  where  there  are  two  channels,  in  one 
of  which  a  torpedo  has  been  laid  by  the  enemy.  If  the  master, 
not  knowing  this,  goes  into  the  channel  where  the  torpedo  is, 
and  is  blown  up,  this  is  within  the  exception  :  not  so  if,  knowing 
of  the  torpedo,  he  takes  the  other  channel  to  avoid  it,  and  by 
unskilful  navigation  runs  aground  there. 

The  "  consequences  "  intended  were,  it  was  held,  such  as  con- 
stantly follow  the  operation  of  the  same  cause ;  and  it  could  not 
be  maintained  on  behalf  of  the  underwriters  that  a  vessel  could 
not  pass  the  Cape  in  the  ordinary  course  of  a  coasting  voyage  in 
the  absence  of  the  light. 

In  effect,  as  regards  the  6,000  bags  lost  by  perils  of  the  seas, 
their  loss  was  to  be  ascribed  to  the  stranding  on  the  reef  as  the 
proximate  cause  ;  the  extinction  of  the  light,  the  consequence  of 
the  hostilities,  being  the  remote  cause.  For  this  loss  could  not 
be  predicated  as  the  constant  effect  of  the  light  being  out,  and  the 
going  ashore  could,  therefore,  not  be  regarded  as  such  a  "  conse- 
quence of  hostilities  "  as  was  contemplated  under  the  clause  in 
the  policy.  Judgment  accordingly  for  the  assured  in  respect  of 
the  (about)  5,000  bags  lost  by  perils  of  the  seas  ;  for  the  under- 
writers in  respect  of  the  1,120  bags  lost  by  hostile  capture. 

If  a  ship  be  lost  by  being  barratrously  delivered  into  the  hand 
of  the  enemy,  the  loss  can  be  claimed  for  as  being  due  either  to 
capture  or  to  barratry  (o).  But  if,  as  in  the  case  of  Stamma  v. 
Brown  (p),  a  vessel  be  destroyed  by  the  enemy  owing  to  the 
captain  having  put  into  a  port  where  he  was  exposed  to  this 
contingency,  barratry  cannot  be  alleged  against  him  if  in  so 
doing  he  was  acting  with  the  privity  of  his  owners. 

{M)Lowndes'sLawof  MarineIiisoe.,p.  113.  But  seethe  judgment  at  length, 
(o)  Arcangelo  v.  Thompson,  2  Camp.  620.     But  of.  Cory  v.  Burr  infra 
\p)  2  Str.  1173.  '    J     ■ 
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"La.  Powell  r.  Hyde  (1864)  {q),  a  ship  had  been  insured  "war- 
ranted  free  from  capture  and  seizure,  and  the  consequences  of  any 
attempt  thereof."  Her  crew,  on  a  demonstration  by  a  Eussian 
battery,  dropped  anchor  and  fled  from  the  vessel,  which  was  there- 
upon fired  upon  and  sunk.  The  Court  held  that  this  was  a  capture 
within  the  meaning  of  the  warranty.  The  vessel  was  as  much 
"  seized  "  as  if  the  Eussians  had  sunk  her  by  means  of  a  boat's 
crew  from  the  shore.  They  could  have  brought  her  to  the  shore, 
but  they  preferred  to  send  her  to  the  bottom.  The  warranty, 
said  the  Court,  extends  "  to  any  capture  or  seizure  whereby  the 
ship  is  destroyed  or  lost  or  damnified  ....  any  capture  or 
seizure  whereby  the  ship  is  lost  to  the  assured." 

In  Cory  v.  Burr  {r)  a  vessel  similarly  insured  was  seized  by 
the  Spanish  authorities  for  smuggling,  and  for  the  consequent 
expenses  the  owners  claimed  imder  the  policy,  notwithstanding 
the  warranty,  on  the  plea  of  barratry.  It  was,  however,  decided 
that  the  warranty  against  capture  extended  to  capture  however 
caused,  and  that  it  therefore  practically  overrode  the  agreement 
to  indemnify  in  respect  of  barratry  so  far  as  concerned  barratry 
resulting  in  capture. 

Though  a  seizure  be  only  of  a  temporary  nature,  it  must  none 
the  less  be  regarded  as  a  seizure  within  the  meaning  of  the 
warranty  "  free  from  capture  and  seizure."  Thus,  in  Johnston 
V.  Hogg  («),  where  a  vessel  aground  in  a  river  was  boarded  by 
natives  and  abandoned,  leaving  her  in  such  a  condition  that  she 
was  not  worth  repairing,  it  was  held  that  the  underwriters  were 
discharged  by  the  words  of  the  above  warranty  (d). 

The  marine  policy  expressly  mentions  "enemies,"  "takings 
at  sea,"  and  "  arrests,  restraints,  and  detainments "  as  risks 
covered  by  the  underwriters  ;  and  other  perils  ejusdem  generis  are 
comprehensively  referred  to  in  the  general  agreement  to  bear 
"  all  other  perils,  losses,  and  misfortunes  "  happening  to  the 
subject-matter  of  the  insurance.  This  agreement  becomes 
operative  when  property  issued  is  lost  or  damaged  as  the 
immediate  consequence  of  hostilities  provided  against  by  the 
insurance.     Thus,  in  Cullen  v.  Butler  (m),  it  was  decided  that  the 


(?)  25  L.  J.  Q.  B.  65.     Tide  also  («)  10  Q.  B.  D.  432. 

p.  64,  svpra.  (t)   Vide  sub  Piracy,  p.  438,  infra. 

(r)  L.  E.  9  Q.  B.  D.  463  ;  8  App.  M  5  M.  &  S.  461. 
Cas.  404. 
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sinking  of  tlie  Britisli  vessel  Industry  by  another  British  vessel 
The  Midas,  the  latter  thinking  that  the  other  was  an  enemy 
and  about  to  attack  her,  was  claimable  under  the  above  general 
words.  The  plaintiffs  had  pleaded  "  perils  of  the  seas  "  in  their 
first  count ;  and  the  general  words  in  the  second  ;  but  the  Court, 
being  strongly  of  opinion  that  the  loss  was  recoverable  under  the 
second  count,  considered  it  less  material  to  discuss  the  first. 
The  inclination  of  the  Court,  however,  seemed  to  be  against  the 
first  plea.  On  this  count  it  should  be  noticed  that  Lord  Her- 
scheU,  in  a  recent  case  {x),  observed  that  the  opinion  of  the  Court 
in  Cullen  v.  Butler  that  the  loss  was  not  a  loss  by  perils  of  the 
sea  stood,  he  believed,  alone,  and  had  not  been  sanctioned  by 
subsequent  cases.  In  his  opinion,  every  loss  by  incursion- of  the 
sea,  due  to  a  vessel  coming  accidentally  (using  this  word  in  its 
popular  sense)  into  contact  with  a  foreign  body  which  penetrates 
it  and  causes  a  leak,  is  a  loss  by  perils  of  the  sea. 

Again,  in  Butler  v.  Wildman  (y),  the  loss  of  a  bag  of  dollars 
thrown  overboard  at  the  moment  of  capture  by  an  enemy  was 
held  to  be  recoverable  under  the  head  of  jettSon.  If,  said 
Abbott,  0.  J.,  the  loss  was  not  by  jettison  in  its  technical  sense, 
it  was  something  ejusdem  generis,  and  therefore  within  the 
general  words  "  all  other  losses  and  misfortunes."  The  jettison 
was  of  an  extraordinary  species,  but  was  not  in  principle  dis- 
tinguishable from  the  case  where  the  master  sets  fire  to  his  ship 
in  order  to  prevent  her  falling  into  the  hands  of  the  enemy,  for 
which,  according  to  Emerigon  and  Pothier,  the  underwriters  are 
liable.  Bayley,  J.,  expressed  the  opinion  that  the  facts  would 
have  supported  the  claim  whether  set  forth  as  a  loss  by  jettison, 
by  enemies,  or  by  the  "  other  losses  and  misfortunes  "  mentioned 
in  the  policy. 

In  Hagedorn  v.  Whitmore  (z),  damage  caused  to  cargo  by  the 
vessel  shipping  seas  when  in  tow  of  a  British  man-of-war  which 
had  wrongfully  arrested  her,  was  held  to  come  within  the  mean- 
ing of  the  "perils  of  the  seas  "  specially  mentioned  in  the  policy ; 
though,  as  Arnould  points  out  (a),  such  a  loss  may  also  be 
attributed  to  seizure. 


[x)  'Wilson  V.  Owners  of  Cargo  per  Xantko,  12  App.  Gas.  503. 

[y]  2  B.  &  Aid.  398. 

(z)  1  Stark.  157. 

[a]  Amould's  Inaoe.,  5th  ed.  1131. 
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If  a  shipmaster  finds  his  port  of  destination  Llocked,  he 
can  presumably,  as  was  suggested  hy  Lord  Ellenhorough  in 
Blanclcenhagen  v.  London  Assurance  Corporation  (b),  make  the 
nearest  practicable  port,  there  to  remain  untQ  his  destination  is 
again  open,  the  underwriters'  risk  continuing.  But  if  through 
fear  of  capture  he  definitely  abandons  the  voyage,  such  abandon- 
ment of  the  adventure  terminates  the  underwriters'  liability, 
"fear  of  capture"  not  being  a  risk  contemplated  imder  the 
policy  (c). 

In  1815,  many  of  the  Baltic  ports  being  under  French  influence, 
and  the  risk  of  confiscation  of  British  shipping  on  arrival  at  such 
ports  being  consec[uently  considerable,  underwriters  frequently 
provided  against  this  contingency  by  some  such  special  clause  as 
the  following  : — "Free  of  capture  and  seizure  in  the  ship's  port 
of  discharge ;''  "Free  from  confiscation  by  the  government  in  the 
ship's  port  or  ports  of  discharge;"  "Free  from  capture  in  the  ship's 
port  of  destination  "  {d).  If  to  avoid  such  capture  or  confiscation 
the  ship  should  put  to  sea  and  proceed  to  a  port  out  of  the  course 
of  the  voyage  insured,  the  underwriters  wUl  not,  for  the  reason 
stated  below,  be  liable  for  a  subsequent  loss.  Without  such  aclause 
thej'  are  liable.  Thus  in  O'Reilly  v.  Gonne  (e),  where  freight 
was  insured  inter  alia  against  capture  in  the  port  of  loading,  and 
the  ship  put  to  sea  in  order  to  avoid  capture  when  only  half 
loaded  and  not  prepared  to  sail,  and  subsequently  put  into  a 
port  out  of  the  course  of  her  voyage  in  order  to  repair  damage 
consequent  on  her  hasty  and  unprepared  departure,  it  was  held 
that  the  deviation  was  justifiable,  and  therefore  that  the  under- 
writers were  liable  for  the  loss.  But  in  an  insurance  by  the 
same  vessel,  warranted  free  from  capture  and  seizure  and  the 
consequences  thereof  in  the  port  of  loading,  the  underwriters  were 
held  not  to  be  liable  {f).  The  latter  case  is  but  briefly  reported,- 
but  the  Court  appears  to  have  found  that  the  cause  of  leaving 
La  Guayra — the  loading  port — was  to  avoid  capture ;  and  that, 
as  the  underwriters  were  not  liable  for  the  risk  of  capture,  they 
were  not  to  be  held  responsible  for  a  loss  consequent  on  her 

(A)  1  Camp.  453. 

(c)  Vide  mb  Embargo,  p.  39,  supra. 

(d)  Vide  cases  ia  Park's  Marine  Insoe. 
{e)  4  Camp.  249. 

(/)  O'Reilly  v.  Royal  Exch.  Asaoe.  Co.,  4  Camp.  246, 
O.  G 
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leaving,  unfitted  for  sea,  in  order  to  avoid  that  risk.  In  the 
United  States  several  cases  have  been  decided  on  this  principle, 
the  main  point  of  inquiry  -being  apparently  in  each  case 
whether  the  danger  was  so  real  and  immediate  as  to  justify  the 
deviation  (^). 

The  state  of  political  affairs  just  mentioned  rendering  it  not 
■(infrequently  a  matter  of  uncertainty  at  which  port  the  vessel 
would  finally  discharge,  it  became  in  several  cases  a  question 
under  the  policy  whether  a  port  in  which  the  vessel  insured  was 
seized  was  the  "  port  of  discharge  "  intended  by  the  parties. 
Such  a  consideration  has  necessarfly  in  each  case  to  be  settled  in 
accordance  with  the  facts  as  ascertained.  If  the  circumstances 
point  to  the  conclusion  that  but  for  the  capture  the  voyage  would 
have  been  terminated  at  the  port  of  capture,  that  port  must  be 
deemed  to  have  been  intended  as  the  port  of  discharge  (A).  And 
a  vessel  may  for  the  purposes  of  the  warranty  be  deemed  to  be 
at  her  port  of  discharge  though  she  be  in  fact  in  an  open  road- 
stead where  ships  usually  unload  (i),  or  Ke  on- and  off  in  a  river 
forming  the  estuary  of  a  port,  waiting  for  intelligence  (A).  But 
she  must  be  there  with  intent  to  discharge  there, — a  question  of 
fact  to  be  answered  by  the  jury  {I).  If  the  vessel  be  captured 
when  at  anchor  outside  the  roadstead  where  ships  usually  dis- 
charge, she  is  deemed  not  to  be  in  port  of  discharge  {m).  If  the 
warranty  be  against  capture  in  "  port  of  discharge,"  then  the 
underwriters  may  in  some  cases  be  exempt,  though  the  vessel 
be  captured  in  an  open  roadstead ;  but  a  warranty  against 
capture  "in  port  "  receives  a  more  literal  interpretation,  so  that 
a  capture  in  the  roads  or  in  an  estuary  will  not  under  such  a 
warranty  discharge  the  underwriters  (n). 

A  warranty  against  "confiscation  of  the  government  in  the  port 


(g)  Amould's  Insoe.,  5tli  ed.  p.  601. 

{h)  Levin  «.  Newnham,  i  Taunt.  722. 

(i)  Dalgleish  v.  Brooke,  IS  East,  295.  See  Arnould's  Insoe.,  5tli  ed. 
pp.  806-8,  generally  on  this  subject. 

{Jc)  Jarman  v.  Coape,  13  East,  394  ;  S.  C.  2  Camp.  613. 

(l)  Beyner  v.  Pearson,  4  Taunt.  662. 

{m)  MeUisli  v.  Staniforth,  3  Taunt.  499  ;  Levy  v.  Vaughan,  4  Taunt.  387  ; 
Keyser  v.  Scott,  ibid.  660. 

(«)  Jarman  v.  Coape,  stipra  ;  Brown  v.  Tiemey,  1  Taunt.  517  ;  Baring  ». 
Vaux,  2  Camp.  641. 
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of  discharge"  received  in  Levi  y.  AllmUt  {o)  an  interpretation 
based  strictly  on  the  words  of  the  clause.  The  ship  was  seized 
in  a  Prussian  port  simultaneously  by  a  Prench  privateer  and  by 
Prussian  soldiers,  the  Prussians  being  at  that  time  in  a  state  of 
subjection  to  France.  The  Prussian  Government  referred  the 
conflicting  claims  for  possession  to  a  French  tribunal,  who 
awarded  in  favour  of  the  privateer.  On  this  award,  it  was  held 
in  the  British  Court  that  the  confiscation  was  not  on  the  part  of 
the  "government  in  the  port  of  discharge,"  and  the  under- 
writers were  consequently  held  liable. 

As  indicated  above  (^),  a  mere  detention  of  the  vessel  by 
embargo  or  arrest  does  not  work  a  dissolution  of  the  contract  of 
affreightment ;  nor  is  this  necessarily  otherwise  in  cases  where 
the  vessel  is  actually  captured  or  subjected  to  hostile  seizure  {q). 
If,  on  the  capture  and  taking  into  port,  the  services  of  the  master 
and  crew  be  given  with  the  object  of  procuring  the  release  of 
the  ship  and  cargo,  their  wages  and  provisions,  and  all  other 
relative  expenses,  must  be  deemed  a  general  average  charge  (r). 
If  such  charges  be  incurred  solely  on  behalf  of  the  ship  or  of  the 
cargo,  they  will  presumably  be  in  the  natui-e  of  a  special  charge 
to  be  borne  by  the  interest  in  behalf  of  which  they  were  incurred. 

Eansom  from  the  enemy  being  now,  by  statute,  illegal,  moneys 
paid  with  this  object  are  not  recoverable.  The  statute  does  not 
apply  to  moneys  paid  bond  fide  as  a  volxmtary  composition  to 
pirates,  money  so  paid  being  recoverable  in  general  average  («). 
Insurance  against  British  capture  is  also  Lllegal(<). 

If  a  merchant  vessel  carry  defensive  weapons  as  part  of  her 
equipment,  and  sustain  damage  in  resisting  hostile  attack,  such 
damages  are  not  recoverable  in  general  average,  as  they  are 
presumably  within  the  shipowner's  liabUity  under  his  contract 
of  affreightment.     Expenses   attending  the  curing  of   wounds 


(o)  15  Bast,  267. 
[p)  Sub  Embargo,  p.  40,  supra. 
Iq)   Vide  Effect  of  War  on  Contract,  p.  412,  infra. 

(r)  The  Hiram,  3  Kob.  180 ;  Liddard  v.  Lopes,  10  East,  526.    And  vide 
auh  Adjudication,  p.  337,  infra. 

(«)  Hicks  V.  Palington,  4  T.  E.  783. 

{()   Vide  sub  Void  Insurances,  p.  405,  infra. 
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sustained  by  ffie  crew  in  fighting  are  similarly  not  recoverable  (m). 
Any  expenses  falling  withiu  the  shipowner's  contract  to  carry, 
however  otherwise  exceptional,  must,  as  has  been  abundantly  esta- 
blished by  the  Courts,  be  borne  by  the  shipowner.  In  the  above 
case  (  Taylor  v.  Curtis)  the  ship  carried  guns  as  part  of  her  outfit ; 
but  if  the  contract  had  not  been  made  under  such  a  warranty, 
the  damages  in  question,  having  been  voluntarily  incurred  for 
the  general  benefit  in  a  moment  of  emergency,  would,  it  may 
be  presumed,  have  been  a  charge  in  general  average. 

If  a  vessel  crowd  on  all  sail  in  order  to  escape  from  an  enemy 
and  so  sustain  damage,  the  damage  is  not  recoverable  in  general 
average,  inasmuch  as  it  immediately  results  from  an  ordinary 
sea  risk  {x).  But  if,  for  the  same  reason,  a  master  cut  or  slip 
his  cable,  whereby  it  and  the  anchor  are  lost,  the  loss  must  be 
made  good  in  general  average  (y). 


Loss  caused  by  Torpedoes. — The  liability  of  underwriters  for 
loss  caused  by  these  modern  engines  of  destruction  depends 
upon  too  many  circumstances  to  be  briefly  and  comprehensively 
summarized.  The  first  question  which  suggests  itself  is,  under 
which,  if  any,  of  the  heads  enumerated  in  the  marine  policy, 
would  such  a  loss  be  recoverable  ?  If  a  vessel  be  blown  up  by  a 
torpedo  (from  without),  the  loss  could  apparently  be  ascribed  to 
"explosion";  and  in  West  India  Telegraph  Co.  v.  Home  and 
Colonial  Insurance  Co.  (z),  it  was  decided  that  damage  caused  by 
the  explosion  of  ship's  boiler  (from  within)  was  ej'usdem  generis 
with  damage  caused  by  "fire,"  a  risk  specially  mentioned  in  the 
policy. 

In  Wilson  v.  Xantho  (a),  where  the  House  of  Lords  was  called 
upon  to  decide  whether  a  collision  ascribed  to  negligence  was  a 


(«)  Taylor  ».  Curtis,  2  Marsh.  309. 
{x)  Covington  v.  Roberts,  2  N.  E.  378. 
[y)  Amould,  5th  ed.  p.  831. 
(«)  6  L.  R.  Q.  B.  D.  61. 
(»)  12  App.  Ca.  613. 
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"peril  of  the  seas"  within  the  meaning  of  the  biH  of  lading, 
Lord  Bramwell  deHvered  himself  thus  :  "  Was  it  a  peril  of  the 
sea  that  the  defendants'  ship  foundered  ?  The  facts  are,  that 
the  sea-water  flowed  into  her  through  a  hole,  and  flowed  in  such 
ciuantities  that  she  sank.  It  seems  to  me  that  the  hare  state, 
ment  shows  she  went  to  the  bottom  through  a  peril  of  the  sea. 
If  the  hole  had  been  small,  there  being  a  piece  of  bad  wood,  a 
plank  starting,  or  a  similar  cause,  it  would  be  caUed  a  leak,  and 
no  one  would  doubt  that  she  foundered  fi-om  a  peril  of  the  sea. 
Does  it  make  any  difference  that  the  hole  was  large,  and 
occasioned  by  coUision  ?  I  cannot  think  it  does.  It  is  admitted 
that  if  the  question  had  arisen  on  an  insui-ance  against  loss  by 
perils  of  the  sea,  this  would  have  been  within  the  policy  a  loss 
by  perils  of  the  sea."  And  Lord  Herschell,  commenting  in  the 
same  case  on  the  decision  in  Cullen  v.  Butler  already  referred 
to  (i),  expressed  his  opinion  that  every  loss  by  incursion  of  the 
sea,  due  to  a  vessel  coming  accidentally  (using  the  word  in  its 
popular  sense)  into  contact  with  a  foreign  body  which  penetrates 
it  and  causes  a  leak,  is  a  loss  by  perils  of  the  sea.  And  Lord 
Halsbury,  in  Hamilton  v.  Pandorf  (c),  similarly  held  that 
damage  caused  to  cargo  by  water  admitted  into  a  ship  through  a 
hole  gnawed  in  a  pipe  by  rats,  is  a  peril  of  the  seas.  "  I 
cannot,"  said  he,  "  think  that  it  was  less  such  a  peril  or  accident 
(e.  e.,  of  the  seas)  because  the  hole  through  which  the  sea  came 
was  made  by  vermin  from  within  the  vessel,  and  not  by  a  sword 
fish  from  without :  the  sea- water  did  get  in."  Lord  Macnaghten 
described  the  damage  as  being  due  to  "an  accidental  or  unforeseen 
incursion  of  the  sea  that  coiild  not  have  been  guarded  against  by 
the  exercise  of  reasonable  care,"  and  therefore  to  be  regarded 
as  within  the  exceptions  of  the  bill  of  lading.  If,  therefore,  a 
vessel  be  blown  up  by  a  torpedo,  the  loss,  it  would  seem,  may  be 
claimed  either  as  caused  by  perils  ejusdem  generis  with  fire,  or 
as  directly  attributable  to  the  operation  of  perils  of  the  sea. 
And  if  a  ship  be  sunk  by  the  impact  of  a  "fish"  torpedo 
starting  her  plates,  without  explosion — not  an  impossible  event 
during  practice  with  torpedoes,  at  any  time— such  a  loss  would 
apparently  be  similarly  recoverable.    Whether  the  loss  of  a 


(J)   Vide  p.  79,  supra.  [e)  12  App.  Ca.  518. 
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vessel  sunk  by  shot  from  a  shore  battery  should  be  regarded  as 
a  loss  by  perils  of  the  sea,  or  not— and  in  face  of  the  above 
decisions  there  can  scarcely  be  a  doubt  that  it  would  be  so  re- 
garded (5)— that  a  loss  caused  by  a  blow  from  an  unloaded  "fish" 
torpedo  would  be  a  loss  due  to  perils  of  the  seas,  seems  evident. 
And  even  if  not  a  loss  actually  by  perils  of  the  sea,  certainly  it 
would  be  ejusdem  generis  with  such  a  loss :  for  there  is  not  a 
great  difference  between  a  loss  caused  by  the  impact  of  an 
uncharged  torpedo  and  a  loss  caused  by  the  blow  of  a  sword  fish 
or  a  whale.  Both  are  primd  facie  "  due  to  an  accidental  or  un- 
foreseen incursion  of  the  sea  that  cannot  reasonably  be  guarded 
against." 

If  a  vessel  warranted  free  merely  from  "  capture,  seizure,  and 
detention  "  be  sunk  by  a  torpedo,  the  warranty  would  not  ordi- 
narily exclude  the  loss  (J).  But  if  the  presence  of  the  torpedo  be 
attributable  to  hostUities,  and  the  words  "  and  all  consequences 
of  hostilities  "  be  added  to  the  warranty,  then,  no  doubt,  the  loss 
would  be  so  excluded  (c).  But  if  the  contact  with  the  torpedo 
be  brought  about  by  the  barratrous  act  of  the  master,  then — 
unless,  indeed,  barred  by  the  decision  in  Cory  v.  Burr  [d) — the 
loss  might  be  claimed  under  the  head  of  barratry. 

If  an  enemy's  ship  be  sunk  by  a  torpedo,  the  loss  of  the 
enemy  property  would  not  be  recoverable,  aU  insurances  on 
enemy  property  being  void  (e).  And  if  a  British  vessel  be  sunk 
whUst  trading  with  the  enemy  without  a  licence,  recovery  of 
the  loss  would  similarly  be  barred  by  the  illegality  of  the 
insurance  (/). 

If  a  vessel,  warranted  neutral,  be  blown  up  in  consequence  of 
an  act  entered  upon  in  breach  of  the  neutral  warranty,  the  loss 
(unless  attributable  to  barratry)  would  be  barred  by  the  breach 
of  warranty  (jr).  If  a  vessel  be  blown  up  whilst  attempting  to 
run  a  blockade,  the  loss,   unless  the   underwriters  knew  that 

{b)  Cf.  JPowell  V.  Syde,  p.  79,  supra. 

(c)  Vide  remark  of  Erie,  0.  J.,  in  lonides  v.  Universal  Insurance  Co.,  p.  77, 
supra. 

{d)   Vide  p.  79,  supra. 

[e)  Vide  p.  262,  infra.  Vide  also  p.  357,  relative  to  neutral  goods  on 
enemy  vessels. 

(/)   Vide  p.  258,  infra. 

(ff)   Vide  p.  386,  infra. 
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breach,  of  blockade  was  intended,  ■would  also  be  barred,  the 
concealment  of  this  material  fact  (A)  rendering  the  insurance 
void. 

If  a  British  ship  be  blown  up  by  the  enemy,  the  loss  will  be 
recoverable,  provided  it  be  not  excluded  by  the  clause  freeing 
the  underwriters  from  all  consequences  of  hostilities,  or  by  some 
act  by  which  the  policy  is  rendered  void. 

If  a  British  or  neutral  vessel  be  blown  up  by  other  than  an 
enemy  nation — either  accidentally  or  of  deliberate  design :  as, 
for  instance,  in  execution  of  a  design  to  block  a  channel — ^the  loss 
■wiU  be  recoverable,  even  though  caused  by  the  government  of  the 
country  of  which  the  owner  of  the  vessel  is  a  subject  (i).  But  in 
such  a  case  the  owner  would  presumably  have  a  claim  against 
the  authorities. 

The  foregoing  are  some  of  the  chief  points  which  suggest 
themselves  for  consideration  in  this  connexion.  But  inasmuch 
as  losses  caused  by  torpedoes  have  not  yet  been  adjudicated  in 
our  Courts,  the  above  remarks  are  necessarily  submitted  with 
diffi-dence. 

Having  thus  considered  the  subject  of  belligerent  capture 
of  enemy  shipping,  we  may  proceed  to  review  the  right  of 
seizure  of  enemy  goods  shipped  on  neutral  vessels,  a  right 
recognised  by  the  law  of  nations,  though  nowadays,  owing 
to  the  Declaration  of  Paris,  fallen  considerably  into  abey- 
ance. 


(A)   Vide  p.  398,  infra. 

(i)   Vide  pp.  252,  256,  infra,  and  CuUen  «.  Butler,  supra,  p.  79. 
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Neutrals  have  an  indisputable  right  to  trade  with  helligerent 
nations  in  lawful  merchandise,  and  an  equally  clear  right  to 
carry  goods  the  property  of  helligerents  {k).  This  latter 
right  exists,  however,  subject  to  the  co-existent  right — which 
has  at  times  been  disputed — of  a  belligerent  power  to  seize 
all  property  of  the  enemy  found  out  of  neutral  jurisdiction, 
and  therefore  to  seize  and  confiscate  such  property  if  found 
on  board  a  neutral  vessel  on  the  high  seas  or  within  the 
jurisdiction  of  the  country  of  the  captors.  This  belligerent 
right  carries  with  it  the  antecedent  right  to  stop  and  examine 
neutral  merchant  vessels  in  order  to  ascertain  the  nature  and 
ownership  of  their  cargo  {l). 

That  a  belligerent  is  by  the  common  law  of  nations  entitled 
to  seize  his  enemy's  property  when  being  lawfully  carried  by  a 
neutral  has  been  on  several  occasions  vigorously  controverted  by 
particular  nations  to  whose  interests  the  claim  was  detrimental. 
Notably  in  1780  Eussia  asserted  her  intention  to  dispute 
the  claim  of  Great  Britain  to  exercise  the  right,  if  necessary, 
by  force  of  arms  ;  and  Sweden,  Denmark,  Prussia,  Germany, 
Holland,  France,  Spain,  Portugal,  and  Naples,  with  the  United 
States,  gave  their  adhesion  to  the  principle  contended  for  by 
Russia.  The  contention  of  this  Armed  Neutrality,  however. 
Great  Britain  steadily  repudiated,  with  the  result  that  the  so- 
called  Baltic  Code  was  in  1793  finally  abandoned  as  being 
contrary  to  the  law  of  nations,  and  to  be  adopted  only  when 

(k)  Tide  as  to  this,  sub  Eights  and  Obligations  of  Neutrals,  pp.  345  et  seq., 
infra. 

(I)  Vide  ml  Visit  and  Search,  p.  144,  infra. 
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its  principles  are  incorporated  in  international  treaties.  But 
notwithstanding  this  conclusion,  the  Baltic  powers  early  ia 
1801,  led  by  Eussia,  sought  to  revive  and  iasist  upon  the 
adoption  of  the  principles  contended  for  in  1780.  The  new 
confederacy  was,  however,  promptly  defeated  by  the  naval 
supremacy  of  this  country ;  so  that  in  June  of  the  same 
year  Eussia  abandoned  the  contention,  and  by  express  con- 
vention with  Great  Britain  agreed  that  enemy  property  is  not 
by  the  law  of  nations  protected  by  the  neutral  flag.  It  may 
be  observed  that  the  argument  on  which  the  contention  of 
the  Baltic  powers  was  based  was  that  a  belligerent  has 
admittedly  no  right  to  seize  property  of  the  enemy  when  in 
neutral  territory,  and  that  a  neutral  vessel  must  for  this 
purpose  be  deemed  part  of  the  territory  to  which  she  belongs. 
But  this  proposition  clearly  cannot  be  maintained  in  its 
entirety,  for  when  a  vessel  comes  into  an  alien  port  she  comes 
under  the  alien  jurisdiction ;  and,  further,  the  same  argument 
would  equally  deprive  belligerents  of  the  right  to  seize  con- 
traband goods  found  under  the  neutral  flag,  a  right  than 
which  none  is  more  clearly  recognised  by  the  common  law  of 
nations.  In  1543,  indeed,  France  went  to  the  length  of 
publicly  expressing  her  determination  to  confiscate  neutral 
vessels  found  to  be  laden  with  goods  belonging  to  the  enemies 
of  Erance. 

Such  being  the  position  according  to  the  law  of  nations,  it 
remains  to  be  considered  how  this  right  is  regarded  by 
modern  international  law.  The  principle  of  "  free  ship,  free 
goods  "  has  frequently  been  adopted  by  international  treaty ; 
so  far  back  as  1667,  for  example,  it  was  expressly  agreed  to 
by  a  convention  between  England  and  Spain.  In  1795,  the 
United  States  adopted  it  in  a  treaty  of  commerce  with  the 
latter  power,  and  in  1825  the  principle  was  also  embodied  in 
similar  treaties  with  Columbia  and  Bolivia.  The  American 
Government  simultaneously  declared  that  the  rule  of  public 
law  that  the  property  of  an  enemy  is  liable  to  capture  in 
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the  vessel  of  a  friend  has  no  foundation  in  natural  right,  and 
that  the  usage  to  the  contrary  rested  entirely  on  force.  This 
general  view  was,  however,  at  the  same  time  stated  to  he 
subject  to  the  limitation  that  a  helligerent  nation  admitting 
the  milder  principle  might  justly  refuse  to  extend  its  benefit 
to  neutrals  to  whom  it  was  denied  by  the  enemy  of  such 
belligerent.  In  1854,  on  the  outbreak  of  war  between  Great 
Britain  and  Russia,  it  was  publicly  announced  by  the  British 
Government  that  Great  Britain  waived  the  right  of  seizing 
enemy  property  on  a  neutral  vessel  unless  it  were  contraband 
of  war.  This  principle  was  subsequently  adopted  by  the 
signatories  to  the  Treaty  of  Paris  (m) ;  and  the  United  States, 
Mexico,  and  Spain,  though  declining  to  sign  the  treaty,  have 
nevertheless  expressed  their  intention  to  be  bound  by  it, 
except  so  far  as  it  deals  with  the  subject  of  j)rivateering.  It 
may  presumably,  therefore,  be  now  considered  that  the  right 
to  capture  enemy  goods  in  neutral  vessels  has  given  way  to 
the  modern  usage  summed  up  in  the  common  phrase  "  free 
ships,  free  goods  " ;  but  should  the  Declaration  of  Paris  be  at 
any  future  time  disavowed  by  any  of  the  signatories,  the  old 
right  will  to  such  extent  be  again  revived.  That  is,  unless 
expressly  relinquished  by  special  treaty  independent  of  the 
Declaration. 

Although  by  the  law  of  nations  a  belligerent  is  entitled  to 
seize  the  goods  of  the  enemy  whilst  being  carried  by  a  neutral 
vessel,  there  is  attached  to  this  right  the  obligation  to  pay  to 
the  neutral  carrier  the  freight  due  to  the  latter  on  his 
delivering  the  goods  at  their  destination.  This  is  the  general 
rule,  but  there  are  exceptions  to  it ;  as,  for  example,  if  the 
goods  be  contraband  of  war  or  the  conduct  of  the  carrier  be 
fraudulent.  This  subject  will  be  dealt  with  separately  under 
the  head  Belligerent  Obligations :  Payment  of  Freight  to 
Neutral  Carriers  (n).  We  wiU  now  pass  on  to  the  oonsidera- 
tion  of  the  right  to  grant  letters  of  marque  to  privateers, 
(w)   Vide  p.  27,  supra.  („)  yi^  p.  339^  i„y^^_ 
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Privateers,  as  distinguished  from  national  public  vessels  (o), 
are  armed  vessels  fitted  out  by  private  persons  and  sailed  by 
a  commander  to  whom  a  belligerent  power  has  granted  a 
commission  to  seize  the  ships  and  goods  of  the  enemy.  There 
is  properly  a  clear  distinction  between  a  privateer  and  a  vessel 
sailing  under  a  letter  of  marque  ;  but  nowadays  the  general 
term  privateer  is  used  indiscriminately  to  comprehend  vessels 
of  both  these  classes.  Thus,  for  example,  in  the  British 
Declaration,  published  on  the  outbreak  of  war  with  Kussia  in 
1854,  it  was  announced  that  her  Majesty  had  not  the  present 
intention  "  to  issue  letters  of  marque  for  the  commissioning 
of  privateers."  Privateers  are  essentially  vessels  intended  to 
undertake  hostile  operations ;  but  letters  of  marque — or,  to 
give  them  their  full  title,  letters  of  marque  and  reprisal — may 
by  the  law  of  nations  be  granted  to  the  commander  of  a 
private  vessel  in  time  of  peace,  empowering  the  bearer  to 
make  reprisals  against  the  ships  and  goods  of  the  subjects  of 
a  power  which  has  refused  to  make  reparation  for  an  injury 
done  by  its  subjects  as.  individuals.  Thus,  in  1599,  Spain 
having  captured  a  British  vessel  carrying  tobacco  to  the 
Dutch,  then  at  war  with  Spain,  on  the  ground  that  tobacco 
was  "  victuals,"  the  English  owner,  in  order  that  he  might 
make  good  his  loss,  obtained  from  the  king  of  England 
letters  of  reprisal  against  the  subjects  of  the  king  of  Spain  {p). 

(o)  "  Public  vessels."     Vide  infra  (p.  205)  for  oogei4ef^t}9B  of  definition. 
(i»)   Vide  p.  176,  infra. 
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The  right  to  grant  reprisals  in  such  cases  was  accepted  as 
in  accord  with  the  law  of  nations,  and  was  not  inconsistent 
-with  peaceful  relations  between  the  powers.  "When  redress 
was  refused,  hut  not  till  then,  it  was  the  privilege  of  the 
person  aggrieved  to  obtain  compensation  by  his  own  hand — 
provided,  that  is,  that  his  sovereign  considered  him  entitled 
to  so  proceed,  and  licensed  him  accordingly.  In  the  sixteenth 
century  it  was  not  infrequently  stipulated  in  treaties  of  com- 
merce that  reprisals  should  be  granted  only  against  the 
principal  delinquents  and  their  goods,  and  then  only  in  the 
event  of  manifest  delay  or  denial  of  justice.  And  at  a  later 
time  a  definite  period  was  fixed — three,  four,  or  six  months, 
as  the  ease  might  be — in  which  justice  should  be  sought 
before  reprisals  might  be  granted.  Letters  of  marque  and 
reprisal  may  no  doubt  now  be  looked  upon  as  features  of  an 
extinct  barbarism,  but  they  were  in  their  inception  a  distinct 
adva,nce  on  the  road  to  civilization ;  for  at  one  time  there  was 
no  restriction  on  the  right  of  private  warfare  and  sea-roving 
— a  condition  of  affairs  which  was  eventually  amended  by 
the  salutary  provision  that  no  vessel  should  engage  in  acts  of 
war  or  reprisal  without  being  furnished  with  a  letter  of 
marque  on  the  part  of  the  sovereign  to  whom  her  owner  was 
subject.  As  to  the  precise  original  meaning  of  the  term 
"  letter  of  marque,"  there  seems  to  be  some  uncertainty.  Of 
French  origin,  it  has  by  some  writers  been  identified  with  the 
German  "  mark,"  or  Latin  "  marcha,"  in  the  sense  of  a  boun- 
dary ;  and  "  letter  of  marque  "  has  accordingly  been  inter- 
preted to  mean  a  letter  of  licence  to  cross  the  frontier  and 
attach  hostile  goods  beyond  it.  Others  consider  it  to  mean  a 
licence  from  an  independent  prince  to  "  set  a  mark  upon  " 
or  seize  as  a  pledge  the  goods  of  others.  The  "right  of 
marque"  is  found  recognised  in  the  twelfth  century  as  a 
royal  prerogative,  granting  to  certain  subjects  rights  against 
certain  other  subjects  of  the  same  sovereign  against  whom  a 
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complaint  has  teen  made — i.  e.,  to  seize  their  persons  or 
goods.  From  references  given  by  Professor  Skeats,  the  words 
marque  and  reprisals  appear  to  have  borne  in  old  statutes 
much  the  same  meaning  as  the  old  French  "marquer," 
apparently  meaning  "to  pillage" — literally,  "to  catch 
within  one's  borders."  The  form  "  letter  of  mart "  is  a 
corruption,  and  need  not  therefore  be  discussed. 

A  privateer  is  to  be  regarded  as  essentially  a  ship  of  war ; 
but  a  vessel  sailing  under  a  letter  of  marque  may  be,  in 
many  cases,  simply  an  armed  merchantman.  The  master  of 
such  a  vessel  may  be  ordered  either  to  proceed  to  his  des- 
tination without  engaging  in  any  hostilities  which  can  be 
avoided ;  or  to  attack  only  such  ships  of  the  enemy  as  come 
in  his  path ;  or  to  cruise  in  search  of  prizes.  It  would  seem 
that  it  was  at  one  time  no  uncommon  thing  for  an  owner  to 
procure  a  letter  of  marque  for  a  vessel  about  to  sail,  solely 
as  an  inducement  to  seamen  to  ship  by  her,  and  not  with  any 
intention  to  take  hostile  action  unless  forced  to  do  so.  An 
owner  petitioning  for  a  letter  of  marque  had  to  make  a  formal 
application  {q),  giving  detailed  particulars  as  to  build,  rig, 
voyage,  crew,  arms,  &c. ;  and,  before  issue  of  the  letter, 
security  had  to  be  given  under  a  bail  bond  on  the  part  of  the 
owner  and  two  sureties.  The  security  was  declared  to  be  in 
respect  of  any  damage  or  injury  done  to  any  British  subjects 
or  subjects  of  foreign  states  in  amity  with  Great  Britain,  and 
to  cover  also  customs  dues  in  respect  of  ships  and  goods  taken 
and  adjudged  as  pri^e.  And  the  letter,  a  lengthy  document, 
provided,  amongst  other  things,  that  the  master  should  keep  a 
journal  of  his  proceedings,  and  take  particular  note  as  to  the 
station,  motion,  and  strength  of  the  enemy,  and  transmit  an 
account  of  same,  with  any  other  useful  information  extracted 
from  prisoners  or  otherwise  gained,  to  the  Admiralty.    Having 


(q)  See  Story  on  PjMe  Courts  for  forms  of  Petition,  Siirety,  &o. 
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regard  to  the  serious  difficulties  whioli  might  he  created  by 
improper  conduct  on  the  part  of  privateers,  maritime  nations 
have  commonly  made  it  their  husiness  to  place  such  vessels 
under  all  needful  restrictions  and  to  keep  their  proceedings 
under  close  supervision.  By  the  British  Pri^e  Act,  provision 
was  made  for  the  cancelling  of  the  commission  granted  to  a 
privateer  master  in  the  event  of  breach  of  instructions  or 
of  other  misconduct. 

The  master  as  well  as  the  owner  of  a  privateer  or  vessel 
sailing  under  letter  of  marque  is  responsible  for  all  costs  or 
damages  which  may  be  awarded  against  either  in  a  prize 
court,  for  unjustifiable  capture  or  for  other  misconduct,  the 
amount  of  such  liability  not  being  limited  to  the  amount  of 
the  bond,  nor,  according  to  some  vreiters,  to  the  value  of  the 
privateer  outfit;  but  these  points  would  doubtless  be  the 
subject  of  express  municipal  provision.  And  a  person  may 
be  held  liable  as  part  owner,  though  not  registered  as  such. 
Every  part  owner  is  liable,  not  merely  for  his  own  proportion 
of  any  damages,  but  for  the  whole  amount  (»•). 

Seeing  that  all  captures  are  made  at  the  risk  of  the  captors, 
in  the  event  of  a  seizure  being  adjudged  unlawful  and  without 
reasonable  excuse,  the  owners  of  a  privateer  and  their  sureties 
may  be  called  upon  to  pay  damages  and  costs,  and  generally 
to  pay  compensation  for  any  misconduct  giving  rise  to 
reclamation  in  a  tribunal  of  prize.  As  already  indicated, 
this  liability  extends  to  the  value  of  the  property  unlawfully 
injured  or  destroyed,  and  is  not  limited  to  the  amoimt  of  the 
bond.  As  in  the  case  of  captures  made  by  public  vessels,  all 
vessels  taken  as  prize  must  be  brought  in  for  adjudication,  a 
sentence  of  condemnation  being  necessary  to  transfer  the  pro- 
perty in  the  prize  to  the  captors.  Every  privateer  must  have 
her  commission  of  war  on  board,  for  if  seized  and  found  to 
be  without  this  indispensable  evidence  of  recognised  right  to 
(r)  The  Khorasan,  5  Bob.  291. 
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engage  in  hostilities  her  orew  are  liable  to  be  harshly  dealt 
with,  and  in  some  cases — as,  for  instance,  on  seizure  of  a 
neutral  vessel — to  be  treated  as  pirates ;  and  a  prize  court 
might  refuse  to  condemn  neutral  property  so  seized  if  the 
captor  had  on  board  no  commission  at  the  time  of  the 
capture.  And  the  actual  commission  must  be  produced  :  no 
mere  transcript,  however  attested,  "will  serve  in  its  stead.  But 
if  the  docimient  be  lost  or  destroyed  between  the  capture  and 
the  adjudication,  the  Court  may  accept  oral  evidence  that  it 
was  on  board  at  the  time  of  capture  (s) .  And  as  the  commission 
is  granted  to  the  master  personally,  it  is  necessary  that  he 
shall  be  on  board  when  the  capture  is  effected ;  otherwise  the 
prize,  if  condemned,  will  be  adjudged  a  droit  of  Admiralty  (t). 
To  this  an  exception  appears  to  have  been  in  one  instance 
made  where,  the  commander  being  dead,  the  capture  was 
effected  by  his  lieutenant  (m). 

No  commander  of  a  privateer  may  accept  concurrent  com- 
missions from  two  belligerents,  even  if  they  be  co-belligerents, 
though  he  may  hold  two  commissions  from  the  same  bellige- 
rent,— as,  for  instance,  if  the  power  to  which  he  is  subject  gives 
him  a  commission  to  act  against  a  single  enemy  and  another 
power  unite  with  the  latter;  in  which  case  a  further  com- 
mission would  be  required  by  the  privateer.  It  is  obvious 
that  if  a  privateer  were  to  sail  under  commissions  from  two 
distinct  powers,  the  common  municipal  regulation  would  be 
defeated  which  requires  that  all  prizes  shall  be  brought  for 
adjudication  into  a  port  of  the  state  under  whose  flag  the 
captor  sails  («).  These  further  powers  would  not  be  required 
merely  to  enable  the  privateer  to  assail  the  foe,  for  by  the  law 
of  nations  (apart  from  conventions  and  municipal  regulations) 


(«)  The  Estrella,  6  Wheaton,  304. 

(i!)  The  Charlotte,  5  Rob.  280. 

(«)  Law  of  Nations  by  Twiss,  2nd  ed.  vol.  2,  p.  393. 

[x)  Twiss's  Law  of  Nations,  p.  390. 
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it  is  apparently  lawful  for  the  master  of  a  private  ship, 
though  uncommissioned,  to  attack  a  vessel  helongiag  to 
suhjects  of  his  country's  enemy,  without  such  conduct  being 
deemed  piratical.  This  right,  however,  would  not  extend 
to  enahle  him  to  hoard  or  assail  a  neutral  ship  carrying 
contraband  or  otherwise  acting  unlawfully ;  and  the  engage- 
ment in  any  such  enterprise  would  expose  the  imcommis- 
sioned  assailant  to  be  dealt  with  as  a  pirate.  Moreover,  in 
the  case  of  capture  from  the  enemy,  the  uncommissioned 
British  captor  would  find  himself  deprived  of  the  fruits  of 
his  action  by  a  municipal  law  declaring  aU  such  captures 
to  be  droits  of  Admiralty,  though  as  a  matter  of  modern 
practice  the  Crown  has  in  cases  of  meritorious  capture,  on 
their  petition,  commonly  ceded  such  prizes  to  the  captors. 

By  the  British  Naval  Instructions  of  1826  it  was  declared 
that  any  vessel  taken  whilst  acting  as  a  ship  of  war  or  priva- 
teer without  being  duly  commissioned  in  that  behalf  should 
be  regarded  as  a  pirate,  and  her  crew  should  be  treated 
accordingly.  But  such  acts  are  by  the  law  of  nations  not 
acts  of  piracy,  however  otherwise  irregular  and  dangerous, 
and  no  declaration  on  the  part  of  any  one  country  can  alter 
this  position  (x).  As  between  contracting  powers  such  a 
regulation  may  be  good  enough ;  but  as  Twiss  observes,  "  No 
power  can  make  an  offence  to  be  piracy  within  the  purview 
of  the  law  of  nations  by  declaring  it  to  be  so  "  (y). 

By  international  convention  it  is  commonly  expressly  pro- 
vided that,  in  the  event  of  hostilities  arising,  neither  party  to 
the  treaty  shall  engage  aliens  to  serve  against  the  other ;  and 
the  municipal  laws  of  the  various  nations  will  doubtless  in 
most  cases  be  found  to  impose  obligations  on  their  subjects  to 
prevent  them  enhsting  under  an  alien  flag  (s).     But  by  the 

(s)  The  subject  of  Piracy  is  referred  to  below,  p.  433. 

{y)  Law  of  Nations,  2nd  ed.  vol.  2,  p.  418. 

(2)   Vide  sub  Neutral  Eights  and  Obligations,  Political,  p.  363,  infra. 
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common  law  of  nations  there  is  nothing  to  prevent  a 
belligerent  from  raising  levies  in  neutral  territory,  nor  from 
granting  letters  of  marque  or  commissions  of  war  to  alien 
subjects.  Two  nations  may  agree  as  between  themselves 
that  if  any  subjects  of  either  shall  be  found  by  the  other 
acting  under  a  commission  of  war  granted  against  the  latter 
by  a  third  nation,  such  subjects  may  be  condemned  as 
pirates  in  the  Courts  of  the  captors ;  but  the  operation  of 
this  compact  must,  it  is  apprehended,  be  confined  strictly 
to  the  contracting  parties.  Thus,  if  two  states,  A  and  B, 
mutually  agree  on  the  basis,  for  example,  that  A  may  treat 
as  pirates  the  subjects  of  B  commissioned  against  A  by  a 
third  power,  0  ;  and  C  shall  in  fact  grant  a  commission  to  a 
subject  of  B,  who  is  seized  by  A ;  A  will  be  entitled  to  pro- 
ceed against  such  sabjeot  of  B  as  a  pirate  within  the  con- 
vention, but  0  may  on  the  other  hand  claim  in  protection 
of  B's  subject,  holding  the  commission,  that  the  claimant  C 
had  by  the  law  of  nations  an  indisputable  right  to  grant  the 
commission ;  that  this  being  so,  any  private  arrangement 
entered  into  between  A  and  B  is  beside  the  question ;  and 
that  the  subject  of  B  is  by  the  law  of  nations  to  be  dealt  with 
not  under  any  such  private  arrangement,  but  as  a  lawful 
combatant.  That  such  a  complication  might,  as  Twiss 
suggests,  arise,  is  certainly  within  the  bounds  of  possibility ; 
but  having  regard  to  the  general  and  growing  disposition  of 
non-combatant  powers  to  prevent  by  severe  municipal  regula- 
tions any  such  acceptance  of  commissions  from  belligerents, 
the  contingency  is  probably  now  remote.  Under  the  head 
Neutral  Eights  and  Obligations  (a)  the  subject  of  such 
municipal  regulations  will  receive  more  detailed  consideration, 
and  the  right  of  privateers  to  enter  neutral  ports  will  be  at 
the  same  time  reviewed. 

Privateers  sailing  under  British  commission  are  required 

(a)   Vide  p.  363,  infra. 
0,  H 
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to  "  wear  a  red  Jack,  witli  the  Union  Jack  described  in  the 
canton  at  the  upper  corner  thereof  near  the  staff,"  in  addition 
to  the  colours  usually  home  by  merchant  ships  (a).  In  The 
Minena  (b)  a  warrant  of  arrest  was,  on  a  declaration  by 
officers  of  a  public  vessel,  granted  against  a  privateer  master 
for  sailing  under  false  colours.  Amongst  other  nations  there 
would  appear  to  be  no  settled  practice  as  to  the  flag  to  be 
carried  by  privateers.  Public  war  ships  possess  over  privateers 
the  same  right  of  visitation  as  over  non-commissioned  private 
vessels,  for  it  is  only  by  visiting  the  vessel  and  examining  her 
papers  that  her  occupation  can  be  ascertaiaed  to  be  lawful  (c). 
Although  by  the  Declaration  of  Paris  privateering  "  is  and 
remains  abolished,"  it  must  be  remembered  that  this  conven- 
tion is  operative  only  as  between  the  nations  parties  to  it, 
and  that  certain  nations — the  United  States,  Spain,  and 
Mexico — have  hitherto  held  aloof.  In  the  event  of  hostiKties 
between  one  of  the  latter  powers  and  a  signatory  to  the 
declaration,  the  one  would  have  the  right  to  commission 
privateers,  while  the  other  would  at  first  sight  seem  to  have  no 
such  right.  But  privateering  being  permissible  by  the  common 
law  of  nations,  no  treaties  between  individual  states  can  ex- 
tinguish the  existing  right  of  recusant  powers  to  commission 
privateers;  and,  this  being  so,  it  stands  to  reason  that  the 
signatories,  whilst  agreeing  upon  the  course  to  be  adopted  as 
between  themselves,  have  not  intended  to  sign  away,  and 
have  not  signed  away  their  several  rights  to  commission 
privateers  by  way  of  retortion  against  a  belligerent  not  a 
party  to  the  compact  who  asserts  his  right  under  the  law  of 
nations.     So  that  France  and  Prussia,  for  example,  being 


(a)  In  a  note  in  the  "Times  "  of  25th  May,  1889,  it  is  stated  that  a  Bill 
introduced  by  the  First  Lord  of  the  Admiralty  declares  [inter  alia)  that  the 
red  ensign  usually  worn  by  merchant  ships,  without  any  modification  what- 
ever, shall  be  the  proper  national  colours  for  all  ships  in  her  Majesty's 
mercantile  navy, 

(J)  3  Eob.  34.  («)  Vide  sub  Visit  and  Search,  p.  U4,  infra. 
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signatories  to  the  treaty,  neither  could,  in  the  event  of  war, 
commission  privateers  against  the  other.     But  Spain  is  not  a 
signatory,  and  i£  she  were  to  engage  in  hostilities  and  com- 
mission privateers  against  say  Prance  or  Prussia,  no  douht 
these  powers    could  lawfully  retaliate    by  issuing  similar 
commissions.     For  privateering  being,  by  the  law  of  nations, 
a  recognised  weapon  for  the  use  of  belligerents,  the  various 
signatories  to  the  declaration  would  have  no  right  to  combine 
against  Spain  in  order  to  compel  her  to  abandon  such  a 
weapon.     "  Mr.  Lawrence,  in  his  last  edition  of  Wheaton's 
Elements,  has  very  justly  remarked,"  says  Travers  Twiss  {d), 
"that  this  declaration  is  only  binding  upon  the  parties  to 
it,  and  does  not  constitute  privateering  an  offence  against  the 
law  of  nations.     The  declaration,  he  says,  is  only  a  pledge, 
on  the  part  of  the  states  adhering  to  it,  not  to  issue  commis- 
sions for  that  purpose,  and  does  not  of  itself  create  any  new 
offence  against  the  law  of  nations ;  while  the  admission  of 
the  congress,  made  at  the  suggestion  of  the  Eussian  plenipo- 
tentiary, that  it  would  not  be  obligatory  on  the  signers  of 
the  declaration  to  maintain  the  principle  of  the  abolition  of 
privateering  against  those  which  did  not  accede  to  it,  received 
a  practical  construction  in  the  course  adopted  by  England 
and  France,  and  other  countries,  in  their  declarations  with 
respect  to  the  pending  contest  in  America"  (e).    But  as  Twiss 
proceeds,  very  justly,  to  point  out,  while  in  such  a  case  a  non- 
signatory  would  be  entitled  to  instruct  his  privateers  to  visit 
and  search,  and,  on  reason  found,  to  capture  neutral  vessels, 
the  instructions  given  by  a  signatory  to  privateers  commis- 
sioned by  him  would  not  extend  to  authorize  the  molesta- 
tion of  neutral  vessels,  the  property  of  other  signatories  to  the 
declaration  (/).     So  that,  while  the  belligerent  non-signatory 

(d)  La-w  of  Nations,  2nd  ed.  vol.  2,  p.  423. 
(«)   Vide  p.  33,  supra. 

(/)  I.  e.,  that  the  mere  oarriag'e  of  belligerent  goods  would  not,  of  itself, 
justify  the  capture  of  such  vessels. 

h2 
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would,  without  treach  of  any  obligation  towards  neutrals,  bo 
able  to  seize  enemy  property  carried  by  neutral  signatories, 
the  belligerent  signatory  would  be  restrained  by  his  compact 
with  such  neutrals. 

Whether  those  nations  who  have  hitherto  stood  out  from 
the  treaty  will  ultimately,  like  others  who  delayed  to  sign, 
give  in  their  adhesion  to  it;  or  whether  warlike  or  other 
exigencies  may  cause  the  retirement  of  any  of  the  present 
signatories,  the  future  will  show.  And  in  this  connexion  it 
may  be  apposite  to  remember  that  a  similar  treaty  between 
Prussia  and  the  United  States,  in  1785,  was  not  renewed  on 
expiring,  and  that  Sweden  failed  to  observe  a  parallel 
compact  made  with  the  States  General  in  1679.  For  damages 
sustained  by  the  commerce  of  the  States  General  in  conse- 
quence of  this  breach  of  treaty,  however,  Sweden  at  the 
conclusion  of  the  war  was  held  liable  to  pay  compensation. 

One  result  of  the  Franco-Prussian  War  of  1870  has  been 
to  show  that  a  new  sort  of  ai-med  fleet  may  be  made  use  of,  the 
vessels  of  which  may  approach  more  nearly  to  privateers  or 
to  national  warships,  according  as  the  laws  and  regulations 
for  their  supervision  and  control  are  carefully  or  loosely 
framed.  Thus,  in  July  1870,  a  Prussian  decree  was  issued, 
approving  the  formation  of  a,  so-called,  Yoluntary  Naval 
Force,  on  certaiu  prescribed  conditions,  and  providing,  inter 
alia,  for  the  indemnification  of  the  owners  of  ships  destroyed 
in  the  service  of  the  country,  and  fixing  the  reward  payable 
to  such  vessels  for  the  capture  or  destruction  of  ships  of  the 
enemy  (/).  To  this  decree  the  French  Government  objected 
as  being  a  breach  of  the  Declaration  of  Paris  against  priva- 
teering. Earl  Granville,  however,  expressed  his  opinion  that 
substantial  distinctions  existed  between  the  proposed  naval 
force  and  the  system  of  privateering  intended  in  the 
Declaration  of  Paris  ;  and  that  the  vessels  in  question  were, 

(/)  State  Papers,  61  (1870-1),  692. 
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apparently,  to  all  intents  and  purposes,  in  the  service  of  the 
Prussian  Grovernment,  and  under  the  ordinary  description  of 
the  navy  of  that  State.  These  vessels  were,  it  -would  appear, 
intended  to  he  used  against  war  ships,  and  not  against 
merchant  vessels ;  for  the  Prussian  Government  had  on  the 
outhreak  of  hostilities  declared  their  intention  of  not  seizing 
merchant  ships  of  the  enemy,  except  such  as  would  be  subject 
to  capture  if  they  were  neutral  vessels  {g).  But  the  declara- 
tion announced  in  1870  was  annulled  by  an  ordinance  in 
1871,  France  having  declined  to  abandon  her  right  of  capture 
of  German  merchant  vessels. 


Insurance. 

As  regards  marine  insurance  in  connexion  with  this  subject,  if 
it  be  intended  that  a  vessel  shall  carry  letters  of  marque,  this 
intention  should  be  set  forth  in  the  policy  under  some  such 
wording  as  the  following: — "With  leave  to  cruise,"  "With 
leave  to  carry  letters  of  marque,"  &c.,  such  permissions  being 
strictly  construed  by  the  Courts  {h).  The  liberty  to  carry  letters 
of  marque  is  not  a  permission  to  cruise,  and  a  deviation  with 
this  object  wiU  vitiate  the  policy  (?). 

In  Lawrence  v.  Sydehotham  (Ji),  where  the  ship  was  insured  to 
trade,  "  with  or  without  letters  of  marque,  with  leave  to  chase, 
capture,  and  man  prizes,"  it  was  held  that  this  liberty  could  not 
be  extended  beyond  the  strict  intention,  and  did  not,  therefore, 
entitle  the  assured  to  shorten  sail  and  lie-to,  in  order  to  convoy 
the  prize  into  port.  But,  asArnould  (5th  ed.  493)  observes,  the 
mere  act  of  convoying  under  such  a  liberty  is  not  per  se  a  devia- 
tion unless  it  involves  delay  or  departure  from  the  direct  course 
of  the  voyage,  and  this  has  been  so  held  in  the  United  States  (/c). 


iff)  State  Papers,  60  (1869-70),  923. 

(A)  Lawrence  v.  Sydebotham,  6  East,  45,  51 ;  Syers  v.  Bridge,  Dougl.  627. 

(i)  Parr  v.  Anderson,  6  East,  202,  205. 

(A)   Ward  v.  Wood,  13  Mass.  B.  539  ;  1  Phillips'  Insoe.,  No.  1030 
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And  in  JarrattY.  Ward  {I)  it  was  lield  that  a  permission  "to 
cruise  for,  ctase,  capture,  man,  and  see  into  port  any  enemy's 
ships"  did  not  authorize  the  assured  to  remain  in  port  whilst 
the  prize  was  being  repaired  there.  Again,  in  Hihhert  v. 
Halliday  (m)  it  was  decided  that  a  permission  "to  chase,  capture, 
and  man  prizes,  &c."  did  not  cover  a  lying-to  for  nine  days  for 
the  purpose  of  effecting  a  capture,  but  that  this  was  a  "  cruis-. 
ing ;  "  and  that  a  permission  to  cruise  on  this  side  of  Cape  Horn 
could  not  be  construed  to  cover  a  cruising  on  the  other  side  of 
that  cape.  Prom  which  case  it  appears  that  any  substantial 
variation  of  the  risk  insured  will  operate  as  a  deviation,  and 
void  the  insurance  whenever  such  deviation  can  be  shown  to 
have  arisen  from  culpable  intention  or  negligence. 

It  was  at  one  time  decided  that  if  a  trading  vessel  carried 
letters  of  marque  without  the  knowledge  or  consent  of  the  under- 
writers, the  circumstance  voided  the  policy  on  the  ground  that 
such  letters  offered  a  temptation  to  deviate.  But  Lord  Ellen- 
borough,  in  Jarratt  v.  Walker  (ra),  observed  that  a  "  mere  irrita- 
tion of  this  sort  shall  not  operate  as  a  deviation,"  a  dictum  in 
harmony  with  the  judgment  of  Lawrence,  J.,  in  Maine  v.  Bell  (o). 
How  far  the  sailing  under  letters  of  marque  with  the  knowledge 
and  consent  of  underwriters,  but  without  express  liberty  in  the 
policy  so  to  do,  will  justify  deviation,  seems  to  have  been,  accord- 
ing to  Arnould(jo),  the  subject  of  doubt;  and  he  indicates  that 
departure  from  the  usual  course  should  not  be  regarded  as  a 
deviation  if  fairly  attributable  to  motives  of  self-defence ;  but 
that  to  diverge  in  the  hope  of  meeting  with  prizes  is  a  devia- 
tion (j)  ;  and  that  if  a  ship  of  the  enemy  comes  in  the  way  it  is 
no  deviation  to  depart  from  the  direct  course  whilst  engaging 
her,  or  even,  apparently,  to  continue  the  pursuit  after  she  has 
been  lost  sight  of.  Jolly  v.  Walker  (»•)  seems  to  establish  that  a 
vessel  having  letters  of  marque,  but  no  express  liberty  to  carry 


(I)  1  Camp.  264. 

(m)  2  Taunt.  428. 

(«)  1  Camp.  263,  266. 

(o)  9  East,  195,  201. 

[p)  bih.  ed.  p.  489. 

(q)  Cook  V.  Townson,  8tli  ed.  Park's  Insce.  630. 

(r)  Jolly  V.  Walker,  8th  ed.  Park's  Insce.  630. 
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them,  may  give  chase  to  an  enemy  ship  without  committing  a 
deviation ;  but  Lord  EUenborough,  in  the  subsequent  case  of 
Parr  v.  Anderson  (s),  was  disposed  to  think  that  such  a  devia- 
tion is  permissible  only  ii  in  self-defence — as,  for  instance,  for 
the  purpose  of  showing  the  enemy  a  bold  front — but  is  not  per- 
missible if  purely  with  the  object  of  efEecting  a  capture.  For  a 
summary  of  the  United  States  law  in  this  connexion,  vide 
Arnould  (5th  ed.  p.  491)  on  the  case  of  Haven  v.  Holland  (t),  in 
which  it  was  held  that  it  was  no  deviation  for  a  merchant  ship, 
carrying  letters  of  marque  without  express  authority  to  do  so,  to 
man  a  prize  justifiably  captured  by  her. 


(«)  6  East,  202. 

(<)  2  Mason's  Hep.  230. 
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Blockade, 


Blockade  of  the  enemy's  ports  is  a  warlike  expedient  of 
mucli  antiquity,  carrying  with  it  in  ancient  times  the  right 
to  put  to  death  persons  found  guilty  of  its  contravention.  In 
the  thirteenth  century  and  for  some  time  subsequently  we 
find  European  belligerent  nations  prohibiting  on  the  outbreak 
of  war  all  shipments  of  victuals  or  merchandise  to  the  enemy's 
territory  generally, — ^the  disregard  of  any  such  proclamation 
involving  seizure  and  confiscation  of  ships  and  cargoes 
implicated.  Towards  the  end  of  the  seventeenth  century 
this  arbitrary  exercise  of  belligerent  rights,  in  deference 
to  the  more  moderate  views  then  prevailing,  underwent 
material  modification,  and  the  right  to  confiscate  goods 
shipped  to  the  enemy  was  confined  in  its  application  to  the 
case  of  shipments  to  ports  publicly  declared  to  be  blockaded. 
The  general  right  to  seize  victuals  was,  indeed,  preserved, 
but  subject  to  the  obligation  on  the  part  of  the  captor  to 
compensate  the  neutral  owner  (u). 

The  right  of  blockade,  so  far  as  it  operates  against  neutrals, 
should  properly  be  also  considered  under  the  general  head 
"  Belligerent  Eights  against  Neutrals  "  ;  but  seeing  that  the 
prime  object  of  the  right  is  to  cripple  and  harass  the  enemy, 
whilst  the  recourse  against  neutrals  is  secondary  and  pendant, 
and  only  to  be  enforced  when  defied  by  them ;  and  that  the 
two  rights  are  so  bound  up,  the  one  with  the  other,  that  it  is 
undesirable  to  treat  them  separately ;  it  has  been  thought 


(«)  The  subject  of  Pre-emption  is  specially  considered  belo-w,  p.  244. 
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better  to  discuss  tHe  right  of  tlockade  at  large  under  the 
general  head  "  Belligerent  Eights  against  the  Enemy." 

The  immediate  motive  of  blockade  is  to  force  the  enemy  to 
surrender  by  cutting  off  the  supplies  on  which  he  relies.  A 
belligerent  is  plainly  entitled  to  resort  to  such  a  measure,  and 
it  follows  that  he  is  entitled  to  confiscate  the  property  of 
persons  setting  this  right  at  defiance.  Merely  to  order  off 
approaching  vessels  would  be  idle,  and  the  only  means  of 
effectually  deterring  neutral  traders  from  attempting  thus 
to  succour  the  enemy  is  to  attach  to  such  attempts  the  risk  of 
confiscation  of  both,  ship  and  cargo.  It  is  true  that  the 
circumstance  that  nations  A  and  B  choose  to  engage  in 
conflict  between  themselves  is  not  to  be  allowed  to  deprive 
nation  0  of  its  right  to  carry  on  its  lawful  trade  in  the 
accustomed  manner,  and  in  this  sense,  therefore,  it  is  not 
unlawful  for  a  neutral  to  carry  goods  to  a  blockaded  port  (z) . 
But  this  right  to  trade  on  the  part  of  neutrals  is  subject  to 
the  countervailing  right  of  belligerents  to  prohibit  interference 
with  the  course  of  hostilities;  so  that  if  neutrals  elect  to 
attempt  such  interference  they  must  do  so  at  their  own  risk. 

With  respect  to  the  ports  which  may  be  blockaded,  if  the 
belligerent  power  is  able  to  effectively  close  every  port  of  the 
enemy  he  is  entitled  to  do  so.  Thus,  in  1854  the  Allies 
established  a  blockade  of  all  the  Russian  ports  in  the  Baltic 
and  in  the  Ghilfs  of  Finland  and  Bothnia.  But  a  blockade, 
in  order  to  be  so  considered,  must  be  effective :  no  mere 
proclamation  of  blockade,  or  "paper  blockade,"  as  it  has 
been  terined,  will  sufiice.  This,  although  specially  formu- 
lated by  the  Declaration  of  Paris,  is  no  new  principle.  "  A 
blockade,"  said  Bynkershoek,  in  his  ancient  treatise,  "is 
virtually  relaxed  if  the  coast  be  slothfuUy  watched."     "To 

{x)  The  Helen,  L.  R.  1  A.  &  E.  1. 
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constitute  a  violation  of  Uockade,"  said  Sir  W.  Scott,  in  The 
Betsey  {z),  "  three  things  must  be  proved— 1st.  The  existence 
of  an  actual  blockade ;  2nd.  The  knowledge  of  the  party 
supposed  to  have  offended ;  and  3rd.  Some  act  of  violation 
either  by  going  in  or  coming  out  with  a  cargo  laden  after 
the  commencement  of  blockade."  The  learned  judge  rightly 
placed  first  the  proof  of  the  existence  of  the  actual  blockade ; 
for  a  shipmaster  can  scarcely  be  charged  with  violating  a 
blockade  of  the  existence  of  which  there  is  no  proof. 

The  law  of  nations  being  as  above,  it  is  obvious  that  the 
4th  clause  of  the  Declaration  of  Paris,  that  "blockades,  in 
order  to  be  bindiag,  must  be  effective,"  is  a  declaration  of  no 
new  thing ;  any  more  than  is  the  3rd  clause,  that  neutral 
permissive  goods  are  free  from  capture  under  the  enemy's 
flag.     It  may,  indeed,  be  observed,  by  the  way,  that  it  is  not 
evident  why  these  clauses  should  have  been  incorporated  at 
aU,  any  more  than  clauses  embodying  other  principles  of  the 
law  of  nations  not  in  dispute :  unless  the  framers   of  the 
declaration  were  fearful  that  the  novel  clauses  1  and  2,  if 
allowed  to  stand  by  themselves  would  be  more  likely  to  evoke 
excessive  criticism.     Clause  4  is  as  follows  :  "  Blockades  to 
be  binding  must  be  effective,  that  is  to  say,  maintained  by  a 
force  sufficient  in  reality  to  prevent  access  to  the  coast  of  the 
enemy."     By  "effective"  or  "effectual"   it  is  not  to  be 
understood  that  the  blockaded  port  must  be  so  closely  invested 
that  it  is  absolutely  impossible  for  a  vessel  to  obtain  ingress 
or  egress;  but  merely  that  any  attempt  to  enter  or  leave  the 
port  will  necessarily  be  attended  by  the  imminent  danger  of 
capture  {a).     Whether  in  any  given  case  the  blockade  fulfils 
this  condition  must  be  determined  on  the   evidence.      A 
blockade  is  rendered  effectual,  in  the  words  of  Sir  William 


(2)  1  Hob.  92. 

(a)  Geipel  v.  Smith,  L.  E.  7  Q.  B.  410. 
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Scott,  "  hy  stationing  a  number  of  ships  and  forming,  as  it 
were,  an  arch  of  circumvallation  round  the  mouth  of  the 
prohibited  port.  Then,  if  the  arch  fails  in  any  one  part,  the 
blockade  fails  altogether  "  (6). 

If  several  ports  be  iacluded  in  the  declaration  of  blockade 
when  only  one  of  such  ports  is  in  fact  blockaded,  the  whole 
declaration  is  nullified,  and  a  neutral  cannot  be  condemned 
for  an  attempt  to  break  the  blockade  of  that  port  which  really 
is  invested  (c).  During  the  civil  war  in  America  the 
Federal  States  declared  a  blockade  of  the  whole  Confederate 
coast  line,  and  vessels  captured  for  endeavouring  to  enter  or 
leave  Confederate  ports  were  condemned,  though  their  officers 
swore  that  they  saw  no  blockading  vessels  (d).  If  an  excep- 
tion be  made  in  favour  of  one  nation  the  blockade  is  invalid ; 
for  partiality  voids  the  declaration.  This  was  decided  in  the 
Eussian  war  of  1854,  when  it  was  held  in  The  Frandska  (e),  a 
Danish  vessel  captured  by  a  British  cruiser,  that  inasmuch  as 
the  Allies  had  authorized  the  Russians  to  export  goods  from 
certain  Eussian  ports  declared  to  be  blockaded,  the  blockade 
could  not  be  maintained  against  other  nations.  It  is,  how- 
ever, within  the  right  of  belligerents  to  declare  a  limited 
or  modified  blockade,  provided  that,  as  in  other  cases,  the 
blockade  be  applied  impartially. 

In  the  Turko-Eussian  war,  the  Porte  having,  by  means  of 
cruisers  in  the  Bosphorus,  captured  certain  vessels  which  had 
managed  to  elude  the  blockading  squadron  in  the  Black  Sea, 
it  was  claimed  on  behalf  of  such  vessels  that,  having  escaped 
capture  in  the  Black  Sea,  they  thus  became  free  from  further 
seizure.     The  Turkish  prize  court,  however,  condemned  the 


(J)  The  Arthur,  1  Dods.  425  ;  The  Stert,  4  Rob.  66. 
(«)  The  Henrick  and  Maria,   1  Kob.  146 ;  The  Merourius,  ibid.  p.  83  ; 
The  Betsey,  ibid.  p.  93. 

[d)  Wheat.  Int.  Law,  2  Eng.  ed.  596. 

(«)  Northcote  v.  Douglas,  10  Moore,  P.  0.  C.  37. 
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vessels — mostly  Greek — so  captured,  a  decision  supported  by 
the  foreign  ambassadors  at  the  Porte.  The  ambassadors 
represented  that  to  allow  such  vessels  to  go  uncondemned, 
would  be  to  relieve  Greece  from  the  rigours  of  the  blockade, 
of  which  the  effect  would  be  to  invalidate  the  whole 
blockade  (e).  But  the  blockading  power  has,  it  would  seem, 
the  right  to  permit  or  to  deny  admission  of  neutral  war 
vessels  to  blockaded  ports,  and  the  fact  that  such  vessels  are 
admitted  will  not  invalidate  the  blockade. 

In  1884,  during  the  hostilities  between  France  and  China, 
the  former  power  declared  a  blockade  of  certain  Formosan 
ports,  but  the  British  Government  protested  against  this 
notification  on  the  ground  that  the  French  fleet  available  was 
insufficient  to  render  the  blockade  effectual  in  accordance 
with  the  requirement  of  the  Declaration  of  Paris  {ee). 

"When  in  the  American  civil  war  the  Federal  States  de- 
clared all  the  Southern  ports  blockaded,  the  Supreme  Court 
decided  that  this  did  not  apply  to  the  western  side  of  the 
Rio  Grande,  which  was  in  neutral  (Mexican)  territory  (/). 

Proof  of  discontinuance  of  a  blockade  by  notification  lies 
on  the  captured  vessel  pleading  this  defence  (g). 

A  blockade  otherwise  effective  is  not  to  be  deemed  ineffec- 
tive owing  to  what  may  be  called  accidental  circumstances. 
"  The  only  exception  to  the  general  rule  which  requires  the 
actual  presence  of  an  adequate  force  to  constitute  a  lawful 
blockade  arises  out  of  the  circumstance  of  the  occasional 
temporary  absence  of  the  blockading  squadron,  produced  by 
iaccident,  as  in  the  case  of  a  storm,  which  does  not  suspend 


(e)  Wheat.  Int.  Law,  2  Eng.  ed.  697. 

{ee)  Cf.  reference  in  Times,  13  July,  1889,  to  declaration  of  inefficiency  of 
blockade  of  Haytian  ports  by  the  Haytian  Government. 

(/)  Wheat.  Int.  Law,  2  Eng.  ed.  596  ;  The  PeterhofE,  p.  186,  infra, 
(g)  The  Circassian,  2  JFall.  150. 


Blockade.  109 

the  legal  operation  of  the  Mockade"  :  so  says  Wheaton  {h). 
Thus  the  temporary  absence  of  the  hlockading  squadron, 
owing  to  adverse  weather  (i),  or  to  chase  of  suspicious 
vessels  (/),  provided  the  chase  be  not  unduly  prolonged  (Jc), 
has  been  held  not  to  justify  an  attempt  to  break  the  invest- 
ment ;  but  in  such  cases  the  blockading  vessels  must  return 
to  their  station  so  soon  as  circumstances  may  permit.  If, 
however,  the  squadron  should  be  despatched  elsewhere,  leav- 
ing an  insufficient  force  on  the  spot  {I),  this  would  be  held  to 
invalidate  the  blockade.  If  the  blockade  be  once  raised, 
through  whatever  cause,  neutrals  must  be  served  with  a  fresh 
notice  if  the  investment  be  resumed  (to). 

The  occasional  success  of  attempts  to  break  the  blockade 
is  not  necessarily  evidence  of  ineffectiveness  of  the  investment, 
for  such  successful  attempts  may  be  owiag  to  temporary 
absence  of  some  of  the  squadron,  or  to  other  circumstances 
specially  favouring  the  blockade  runner,  and  not  arguing  any 
inefficiency  in  the  blockade  as  such.  The  onus  of  showing 
that,  at  the  time  of  capture,  a  de  facto  blockade  was  actually 
existing,  Kes  upon  the  captors  (m). 

A  maritime  blockade  must  be  construed  hterally,  and  not 
in  such  a  general  sense  as  to  involve  confiscation  of  goods 
being  carried  to  the  blockaded  port  by  means  of  canals  or 
other  internal  conveyances  (o).  Nor  can  it  be  applied  to 
ships  carrying  goods  to  neighbouring  ports  with  a  view  to 
their  being  forwarded  to  the  blockaded  port  by  inland  routes ; 
or  to  goods  similarly  forwarded  from  the  blockaded  port  to  a 

(A)  Int.  Law,  2  Eng.  ed.  596. 

(j)  The  Colmnbia,  1  Bob.  156.     Vide  also  p.  118,  infra. 

(j)  The  Eagle,  1  Acton,  65. 

(k)  La  Melanie,  2  Dod.  130. 

(I)  The  Nancy,  1  Acton,  58. 

(m)  The  HofEnung,  6  Rob.  112  ;  The  Tisketeir,  ibid.  65. 

(«)   The  Circassian,  2  Wall.  150. 

(o)  The  Stert,  i  Kob.  65  ;  The  Ocean,  3  Rob.  297. 
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neighbouring  open  port,  thence  to  he  carried  over  sea  (p). 
But  if  a  British  subject  ship  goods  to  the  enemy  through 
a  neutral  country,  confiscation  will  attach  (q). 

Goods  cannot  be  sent  along  the  coast  in  lighters  so  as  to 
evade  a  blockade.  Thus,  where  a  ship  left  a  blockaded  port 
in  ballast  for  a  neighbouring  river,  and  there  took  on  board 
goods  which  had  been  previously  sent  to  the  same  place  by 
lighter,  the  goods  were  declared  confiscated  (r) . 

The  rigorous  application  of  a  blockade  is  usually  postponed 
for  a  greater  or  less  time  in  favour  of  any  neutral  vessels 
which,  at  the  time  the  declaration  is  made,  may  be  within  the 
port  declared  to  be  blockaded.  On  declaration  of  blockade, 
such  neutral  vessels  are  entitled  to  depart  free  from  inter- 
ference on  the  part  of  the  blockading  squadron,  and  with  any 
cargo  which  they  may  have  on  board  at  the  time.  If  this 
cargo  be  neutral  property,  it  is  entitled  to  pass  freely  ;  and, 
as  has  been  submitted  above  (Enemy  Cargo  on  Neutral 
Vessels)  (s),  if  it  be  the  property  of  the  enemy,  where  the 
principle  of  "free  ships,  free  goods"  is  accepted,  it  will 
similarly  be  allowed  to  pass.  But  no  cargo  must  be  taken 
on  board  after  declaration  of  the  blockade,  unless  already 
lying  in  lighters  for  the  shipment.  Cargo  found  to  have 
been  shipped  subsequently  will,  with  the  vessel,  be  liable  to 
confiscation  (t) ;  and  when  any  portion  of  the  cargo  has  been 
so  shipped,  the  departure  of  the  vessel  will  be  regarded  as  a 
fraudulent  act  (m)  .     Ships  in  ballast  may  leave  at  any  time, 

(p)  The  Ocean,  3  Hob.  297.  But  compare  as  to  tMs  tlie  United  States 
decisions  in  The  Stephen  Hart,  Springbok,  and  Feterhoff,  p.  185,  infra. 

(j)  The  JoEge  Pieter,  4  Hob.  p.  83.  Vide  sub  Trading  with  the  Enemy, 
p.  258,  infra. 

(r)  Wheat.  Int.  Law,  2  Eng.  ed.  606. 

(s)  P.  88,  supra. 

(/)  The  KoUa,  6  Rob.  367 ;  The  Vrow  Judith,  1  Rob.  151 ;  The  Comet, 
Edwards,  33  ;  The  Frederick  Molke,  1  Rob.  86. 

(m)  The  Calypso,  2  Rob.  298. 
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but  the  maximum  limit  of  time  within  wliich  cargo  may  be 
carried  out  is  subject  to  the  discretion  of  the  blockading 
power,  to  be  announced  in  the  public  declaration  of  blockade. 
Fifteen  days  would  seem  to  be  the  minimum  time  allowed  in 
practice,  and  on  the  blockade  of  Buenos  Ayres  by  France  in 
1838  forty-two  days  were  allowed  (m.-). 

On  the  blockade  of  Archangel  by  the  Allies,  the  port 
authorities  appear  to  have  exhibited  to  the  masters  of  all 
neutral  vessels  in  the  port  a  copy  of  the  declaration  of  the 
blockade ;  and  each  master  was  required  to  sign  a  certificate 
that  the  notice  had  been  exhibited  to  him,  and  that  he  had 
read  and  understood  it. 

If  a  neutral  vessel  shall  have  been  compelled  by  stress  of 
weather  or  similar  necessity  to  enter  a  blockaded  port,  she 
may  leave  without  violating  the  blockade ;  and  she  may  also 
leave  free  from  risk  of  confiscation  if  she  shall  have  entered 
under  special  licence  of  the  blockading  power  (x) ;  or  if  she 
shall  have  reloaded  neutral  goods  sent  into  the  port  before 
blockade,  and  bond  fide  withdrawn  by  the  owner  as  being 
unsaleable  («/) ;  or  if  she  shall  have  on  board  goods  purchased 
by  a  neutral  subsequent  to  declaration  of  the  blockade,  i£  the 
ground  for  carrying  the  goods  out  of  port  is  the  bond  fide  and 
well-founded  belief  in  the  immediate  outbreak  of  war  between 
the  nation  owning  the  blockaded  port  and  that  of  which  the 
neutral  purchaser  is  a  subject,  involving  risk  of  confiscation  of 
the  goods  (s) ;  or  she  may  leave  in  ballast,  notwithstanding 
that  she  has  entered  during  the  blockade,  if  she  arrived  off 
the  port  in  ignorance  of  the  blockade,  and  was  allowed  to 
enter  (a)  ;  or,  similarly,  if  she  knew  of  the  blockade,  and  was 
allowed  to  enter  (6) ;  or  if  she  shall  have  been  informed  by 

(w)  Tide  also  p.  53,  supra.     Only  three  days  were  allowed  by  France  in 
1884  to  vessels  in  Formosan  ports.     2  Lon.  Gaz.  1884,  p.  4571. 
[x)  The  Charlotta,  Edw.  252 ;  The  Byfield,  ibid.  188. 
(2^)   The  Juffrow  Maria  Sohroeder,  4  Kob.  89,  in  not. 
(z)  The  Drje  Erienden,  1  Dod.  269.. 

(ff)  The  Christina  Margaretta,  6  Kob.  63.  [158,  in  not. 

[I)  The  Juffrow  Maria  Schrosder,  3  Kob.  149 ;  The  Vrow  Barbara,  iUd. 
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one  of  the  belligerent  cruisers  that  the  blockade  was  raised, 
and  entered  the  port  unmolested  (c) ;  or,  apparently,  if  she 
leaves  solely  for  the  purpose  of  carryiag  home  distressed 
neutral  seamen  thrown  out  of  work  by  the  hostilities  and 
detained  in  the  various  ports  of  the  belligerent  country  {d). 
But  although  such  excuses  may  secure  neutral  vessels  from 
condemnation,  they  will  not  necessarily  avert  capture.  For 
breach  of  blockade  ib  prima  facie  good  ground  for  seizure,  and 
it  may  be  that  only  on  resort  to  adjudication  will  the  true 
circumstances  appear  in  which  the  breach  occurred. 

No  vessel  can  be  condemned  in  respect  of  breach  of 
blockade  unless  it  can  be  shown  in  fact  or  constructively  that 
the  master  was  aware  of  the  existence  of  the  blockade.  This  is 
a  condition  precedent  to  condemnation  most  clearly  laid  down. 
It  follows,  therefore,  that  public  notification  of  blockade  must 
be  given  by  the  belligerent  declaring  it  before  or  immediately 
on  its  enforcement.  Mere  proclamation  of  blockade  does  not, 
as  already  observed,  itself  constitute  blockade,  the  proclama- 
tion or  notice  being  simply  2}')~im&  facie  evidence  of  the  fact ; 
and  a  blockade,  however  effective,  is  not  regarded  as  in  force 
as  against  neutrals  until  the  fact  of  it  has  been  brought  to 
their  knowledge.  All  that  is  necessary  is  to  prove  knowledge 
on  the  part  of  the  individuals  attempting  the  breach  {e) .  In 
the  case  of  uncivilized  powers,  whilst  they  are  not  to  be  held 
bound  by  all  the  rules  of  the  law  of  nations,  no  indulgence  is  to 
be  shown  them  in  respect  of  any  breach  of  the  well-known  law 
of  blockade  (/) .  Notification  to  a  foreign  government  is  con- 
structive notice  to  the  individual  members  of  the  nation,  for 
it  is  the  duty  of  such  government  to  inform  its  subjects,  and 
a  neutral  master  can  never  be  heard  to  aver  in  his  defence 

[e)  The  Neptumis,  2  Eob.  110. 

(d)  The  Rose  in  Bloom,  1  Dod.  58.    Eor  comments  on  the  above  exceptions 
vide  Twiss,  Law  of  Nations,  2nd  ed.  pp.  217,  218. 
(«)  The  Merourius,  1  Eob.  82. 
(/)  The  Hurtige  Hane,  3  Eob.  324. 
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■  that  Ms  government  failed  to  mform  him.  If  the  defence  be 
true,  it  may  give  rise  to  a  claim  as  between  him  and  the 
government,  but  into  this  the  captors  will  decline  to 
enter  (g) ;  and  a  shipmaster  cannot  rely  upon  the  circum- 
stance that  no  notification  has  been  given  to  the  country 
from  which  he  is  about  to  sail,  if  the  blockade  be  a  matter  of 
common  notoriety. 

There  are,  however,  two  kinds,  or,  rather,  two  views  to  be 
taken,  of  blockade  :  blockade  in  the  one  case  by  notice,  and 
in  the  other  de  facto. 

If  a  neutral  vessel  shall  have  sailed  for  a  blockaded  port, 
after  notice  of  the  blockade  has  been  given  to  the  country 
from  which  she  sailed,  she  vfiR,  prima,  facie,  be  liable  to  con- 
demnation. If,  however,  she  shall  have  departed  before  any 
such  notification,  then  the  blockade  will  be,  so  far  as  she  is 
concerned,  de  facto,  and  she  is  then,  unless  otherwise  informed 
of  it,  entitled  to  notification  on  the  part  of  the  blockading 
squadron.  But  a  vessel  approaching  a  blockaded  port  with 
intent  to  violate  the  blockade  is  not  entitled  to  be  warned 
off  (h). 

If  a  ship  be  seized  whilst  hovering  off  a  port  under  block- 
ade by  notice,  the  plea  that  she  was  going  to  the  blockading 
squadron  to  ask  for  authority  to  continue  her  voyage  will 
not  be  accepted  («). 

In  The  Union  (y),  where  a  Danish  vessel  had  been  seized  by 
a  British  cruiser  for  attempting  to  run  the  blockade  during 
the  Anglo-Eussian  war,  it  was  held  that  inasmuch  as  it  was 
practicable  to  inquire  at  a  neighbouring  neutral  port  as  to  the 
maintenance  of  the  blockade,  there  was  no  excuse  for  making 


(g)  The  Spes  and  Irene,  5  Eob.  79. 
(A)  The  Sallie  Jackson,  Blatch.  Pr.  Ca.  42. 

{»)  The  Admiral,   3   Wall.   603 ;    The  Josephine,  ibid.  83 ;    The  Cheshire, 
iiid.  231. 

(/)  2  Eo.  &  Ad.  Eep.  (Spinks),  161. 
O.  I 
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inqtiiries  of  the  Uockading  squadron.  "  When  it  is  intended 
to  prove  ignorance  of  a  iDlockade  which  was  a  matter  of 
general  notoriety,"  said  Dr.  Lushington,  "  it  must  be  proved 
hy  the  clearest  and  most  satisfactory  evidence  to  the  judgment 
of  the  Court." 

In  The  Jeanne  Marie  {k),  where  a  cargo  had  been  bought 
before  war  occuiTed,  and  the  purchasers  were  moreover  igno- 
rant at  the  time  the  vessel  sailed  of  the  fact  that  the  loading 
port  was  under  blockade,  the  cargo  was  restored.  It  was  true 
that  the  shippers,  who  were  pti!rchasers'  agents,  were  aware  of 
the  facts  when  they  shipped  the  cargo ;  but  it  was  held  by  the 
Court  that  the  cargo-owner  is  not  necessarily  bound  by  the 
act  of  his  agent,  when  the  latter  has  become  a  belligerent,  and 
the  cargo-owner  has  no  control  over  him.  But  where,  as  in 
The  Nornen  {I),  the  cargo  has  been  purchased  in  the  blockaded 
port  by  an  agent  of  the  cargo-owners  specially  sent  for  that 
purpose,  condemnation  will  follow. 

There  is  this  maia  difference  between  a  blockade  by 
notification  and  a  blockade  de  facto ; — in  the  former  case 
the  act  of  sailing  for  the  invested  port  is  prima  facie  con- 
sidered an  attempted  breach  ah  initio,  whereas,  in  the  latter, 
the  mere  sailing  in  ignorance  is  no  offence,  and  a  vessel  may 
even,  on  a  doubtful  or  provisional  destination,  sail  for  a 
port  blockaded  de  facto,  on  the  prospect  of  the  blockade 
having  been  raised  by  the  time  of  her  arrival  {m) .  But  in 
this  event  she  must,  on  approaching  her  destination,  apply  for 
information,  not  at  the  mouth  of  the  blockaded  port,  but  at 
some  other  port  lying  in  the  way, — if  possible,  a  port  of  the 
blockading  power  («).     Otherwise,  a  neutral  vessel,  on  being 

(A)  2  Ec.  &  Ad.  Rep.  (Spmks),  166. 

(?)  Ibid.  169. 

[m]  The  Neptimus,  2  Rot.  110;  The  Colmnbia,  1  Rob.  130.  Cf.  The 
Monarch,  p.  125,  infra. 

{n)  The  Betsey,  1  Rob.  334  ;  The  Shepherdess,  5  Rob.  262 ;  The  Delta, 
Blatch.  Fr.  Ga.  133  ;   The  Empress,  ibid.  175  ;  Tlie  Cheshire,  ibid.  643. 
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seen  by  one  of  the  Woekading  squadron,  would  seek  in- 
formation of  her ;  hut  ia  the  temporary  absence  of  belligerent 
cruisers  she  would  be  tempted  to  run  direct  into  the  blockaded 
port  (o).  This  is  the  general  rule,  but  if,  in  any  case,  a  master 
has  in  departing  from  it  acted  bond  fide  and  reasonably,  an 
exception  may  be  made  to  it  (p).  In  The  Betsey  (q)  (1799) 
the  rule  was  relaxed  in  favour  of  a  master  who  had  sailed 
from  an  American  port,  on  the  ground  that  at  such  a  distant 
port  he  could  not  have  had  constant  notice  of  the  state  of  the 
blockade.  But  this  was  before  the  days  of  telegraphs  and 
rapid  postal  communication. 

A  master,  when  informed  that  his  port  of  destination  is 
blockaded,  must  forthwith  turn  away.  "  It  must  be  clear 
and  obvious  that  the  neighbourhood  of  the  blockaded  port 
cannot  be  considered  as  the  fit  locus  deliberandi  of  his  future 
plans,"  whatever  may  be  his  difficulty  in  determining  where 
he  should  go  (r). 

In  The  Franciska  {Northeote  v.  Douglas)  (s)  it  was  declared 
not  to  be  the  law  that  the  neutral  is  always  entitled  to 
warning  from  the  blockading  squadron  before  seizure,  in  case 
of  a  de  facto  blockade  of  which  there  has  been  no  official 
notification.  If  he  has  obtained  knowledge  anyhow  of  such 
blockade,  he  is  liable  to  seizure.  And  when  the  acts  of  the 
belligerent  are  generally  known,  such  kno^rt^ledge  may  be 
presumed  without  distinct  proof  of  personal  knowledge.  But 
the  facts  with  the  knowledge  of  which  the  individual  is  to  be 
fixed  must  be  such  as  to  admit  of  no  reasonable  doubt ;  and 
the  notice  which  is  to  be  inferred  from  general  notoriety  must 
be  such  that  if  given  in  the  form  of  a  public  notification  or  of 
a  particular  warning  it  would  have  been  legal  and  effectual. 

(o)  The  Spes  and  Irene,  5  Eob.  76. 

{p)  The  Empress,  supra. 

[q)  Supra. 

(»•)  The  Apollo,  0  Bob.  289. 

(s)  26  L.  T.  113. 

l2 
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As,  for  instance,  the  notice  of  a  blockade  must  not  he  more 
extensive  than  the  blockade  itself,  otherwise  a  neutral  may 
safely  disregard  it. 

In  the  case  of  vessels  coming  out  of  a  blockaded  port,  no 
notice  is  necessary  after  a  blockade  shall  have  existed  de  facto 
for  any  length  of  time,  for  it  is  obvious  that  knovi^ledge  of 
the  blockade  must  in  such  case  exist  on  the  part  of  vessels 
■within  the  port  {t). 

In  the  Franco-Prussian  war,  French  naval  officers  were 
instructed  that  ships  approaching  a  blockaded  port  were  not 
to  be  deemed  to  intend  a  violation  of  the  blockade  imtil  its 
notification  had  been  inscribed  on  their  register  or  ship's 
papers  by  an  officer  of  one  of  the  blockading  vessels  (m). 

If  a  neutral  vessel  whose  master  has  no  knowledge  of 
the  blockade,  arrives  off  a  blockaded  port,  she  must  be 
warned  off  by  the  blockading  squadron;  but  until  such 
warning  has  been  given,  and  has  been  disregarded,  no  grounds 
exist  for  condemnation.  If  the  captors  have  reason  to  believe 
that  the  averment  of  ignorance  is  fraudulent,  they  are  enti- 
tled to  capture  the  vessel,  and  send  her  before  a  court  of  prize 
for  adjudication  {v).  If  a  vessel  be  thus  warned  off  by  a 
blockading  cruiser,  the  commander  of  the  cruiser  is  required 
to  write  a  notice  of  the  blockade  upon  one  or  more  of  the 
principal  ship's-papers  (x). 

When  a  vessel  has  been  captured  and  brought  into  port, 
her  master,  and  such  of  the  ship's  company  as  may  be  con- 
sidered necessary,  are  subjected  to  a  most  minute  and  searching 
examination  on  all  points  material  to  the  purposes  of  adjudi- 
cation.   As  will  be  concluded  on  perusal  of  the  Standing 


if)  The  Vrow  Judith,  1  Eob.  163. 

(m)  Wheat.  Int.  Law,  2  Eng.  ed.  597. 

(v)  Vide  suh  Adjudication  and  Condemnation,  p.  316,  infra. 

{so)  Instructions  to  the  Nayy,  Art.  X. ;  Story  on  Prize  Courts,  p.  257. 
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Interrogatories  {y),  the  chances  of  a  vessel  escaping  condem- 
nation by  suppression,  or  false  statements,  on  the  part  of  the 
master  are  exceedingly  remote.  It  may,  indeed,  well  happen 
that  though  the  immediate  grounds  for  the  capture  prove  to 
he  erroneous,  other  circumstances  may,  imder  the  examina- 
tion, appear  by  which  condemnation  may  be  justified;  as, 
for  example,  if  the  capture  be  made  under  the  erroneous 
belief  that  the  ship  carried  contraband,  or  had  falsified  her 
papers,  and  it  should  come  out  that  she  had  been  guilty  of 
violating  a  blockade. 

To  sail  for  a  blockaded  port  with  knowledge  of  the  blockade, 
and  with  intent  to  violate  it,  warrants  condemnation  (s) ; 
and  the  intent,  failing  suflicient  evidence  to  the  contrary,  of 
which  the  onus  of  proof  lies  on  the  captured  vessel,  will  be 
deduced  from  the  sailing  with  knowledge.  So  that,  in  such 
case,  the  act  of  sailing  will  be  held  to  constitute  an  attempted 
breach.  And  on  proof  of  the  sailing  with  intent,  condem- 
nation win  be  involved,  notwithstanding  that,  at  the  moment 
of  capture,  the  vessel  may,  owing  to  stress  of  weather,  be  out 
of  the  course  for  the  blockaded  port.  But  if  the  master 
shaU.  be  able  to  show  to  the  satisfaction  of  the  Court  that 
he  had  voluntarily  abandoned  the  voyage  to  such  port  (a), 
and  had  altered  his  original  intention  to  attempt  a  violation 
of  the  blockade,  the  vessel  will  no  longer  be  subject  to  con- 
fiscation. A  mere  intention  to  commit  the  breach,  unsup- 
ported by  an  overt  act,  such  as  starting  for  the  blockaded 
port,  will  not,  of  itself,  involve  condemnation  {b) .  But  if 
false  papers  be  used(c),  or  the  papers  be  destroyed,  or  the 


{y)  1  Spinks'  Eo.  &  Ad.  Rep.,  p.  xiii,  App. 

{£)  The  Columbia,  1  Rob.  155,  An.  1799  ;  cf.  The  Monarch,  p.  125,  infra.' 
(a)  The  Imina,  3  Rob.  169,  and  p.  18i,  infra;  The  John  Gilpin,  Blatehfd.  291. 
(A)  Fitssaimmons  v.  Newport  Insee.   Co.,  i  Cranch,   199 ;   The  John  Gilpin, 
Blatehfd.  291 ;   Yeaton  v.  Fry,  9  Cranch,  446. 

{c)  The  Louisa  Agnes,  Blatehfd.  Fr.  Ca.  112  ;  The  Mentor,  Edw.  207. 
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voyage  be  altered  in  order  to  avoid  search,  such  circumstances 
will  be  deemed  evidence  of  fraudulent  intention  {d).  There 
are,  however,  certain  cases  in  which  the  intentional  bearing 
up  for  a  blockaded  port  may  be  excused,  as,  for  instance,  if 
the  cause  be  stress  of  weather,  want  of  water  or  provisions,  or 
some  other  imperative  necessity  (e). ;  but  in  all  such  cases  the 
burden  of  proof  of  unavoidable  necessity  and  of  good  faith 
will  be  upon  the  vessel  seized  (/).  Similarly,  if  the  excuse 
for  violating  the  blockade  be  that  the  master  required  to 
ascertain  the  land,  the  excuse  wiU  be  subjected  to  severe 
criticism  {g). 

In  The  Neutralitet  [h),  the  vessel,  bound  ostensibly  from 
Bordeaux  to  Embden,  went  to  Ostend,  which  was  blockaded, 
under  the  pretence  of  procuring  a  pilot.  The  master 
anchored  the  vessel  in  such  a  position  that  at  daylight  he 
would  have  been  under  protection  of  the  shore  batteries. 
The  Court,  observing  that  a  neutral  vessel  has  no  right  to 
anchor  in  a  spot  where  she  may  have  an  opportunity  of 
sHppiug  into  the  blockaded  port  without  molestation,  ordered 
the  confiscation  of  ship  and  cargo. 

Intoxication  of  the  master  will  not  be  accepted  as  an  excuse, 
as  in  such  case  it  becomes  the  duty  of  his  officers  to  dispossess 
him  and  to  give  a  proper  direction  to  the  ship  (e) .  If  the 
master  of  the  captured  vessel  have  been  previously  master  of 
a  vessel  which  has  been  condemned,  the  Court  will  notice  the 

{d)  The  Circassian,  2  Wall.  135  ;  The  Bargorry,  ibid.  474  ;  The  Andromeda, 
ibid.  482  ;   The  Cornelius,  3  Wall.  214. 

{«)  The  Fortnna,  6  Eob.  27  ;  The  Diana,  7  Wall.  369  ;  The  Major  Barbour, 
Blatchfd.  167  ;  The  Forest  King,  ibid.  2 ;  The  Panaghia  Ehomba,  12  Moo. 
P.  C.  168. 

(/)  The  Hurtige  Hane,  2  Rob.  127;  The  Arthur,  Edw.  263;  The 
Oharlotta,  ibid.  232. 

(y)  The  Adonis,  5  Eob.  256. 

[h)  6  Eob.  30.  See  also  The  Charlotte  Christina,  ibid.  101,  and  The 
Gute  Erwartung,  ibid.  182. 

(»)  The  Shepherdess,  ibid.  262. 
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fact  (j).  If  a  port  be  once  blockaded  the  prohibition  against 
entry  applies  both  to  private  vessels  and,  ordinarily,  to 
neutral  v?ar-ships ;  and  no  private  vessel,  whether  in  ballast 
or  laden,  can,  subject  to  the  above  exceptions,  be  aUowed  to 
attempt  to  enter  without  a  special  licence  from  the  govern- 
ment of  the  blockading  power.  And  any  such  licence  wiU 
be  strictly  interpreted ;  so  that  a  mere  general  licence  to  trade 
with  the  enemy  will  be  held  not  to  give  admission  to  enter 
blockaded  ports  {k). 

Breach  or  attempted  breach  of  blockade  is  pnmd  facie 
ground  for  confiscation  of  both  ship  and  cargo,  the  presump- 
tion being  that  the  breach  was  intended  to  benefit  both  of 
these  interests  (l) .  The  presumption  of  complicity  may,  how- 
ever, be  rebutted  in  favour  of -the  cargo  if  the  documents  found 
on  board  at  the  time  of  capture  should  exonerate  it.  There 
may  indeed  be  cases  in  which  the  presumption  is  in  favour 
of  the  innocence  of  the  cargo-owners  :  as,  for  instance,  if  the 
blockade  shall  have  been  declared  after  sailing  of  the  vessel  (m). 
In  such  event,  in  order  to  afEect  the  cargo-owners  with  com- 
plicity, it  woiild  be  necessary  to  prove  that  the  act  of  the 
master  personally  bound  them.  In  The  Panaghia  Rhomba  («) 
it  was  laid  down  that  when  at  the  time  of  shipment  the 
blockade  is  or  might  be  known  to  cargo-owners,  their  privity 
to  the  intended  violation  must  be  assumed  as  an  irresistible 
inference  of  law,  and  is  not  capable  of  rebutment  by  evidence. 
In  The  Juffrow  Maria  Schroeder  (o),  the  ship  was  released 
and  the  cargo  condemned,  on  the  exceptional  ground  that, 


U)  The  Diana,  7  Wall.  360  ;   The  Wm.  S.  Northrop,  BUtehfd.  235. 

\k)  The  Byfield,  Edw.  188. 

(?)  The  Alexander,  4  Kob.  93  ;  The  Shepherdess,  5  Eob.  262. 

\m)  The  Merourius,  1  Bob.  80  ;  The  Adonis,  5  Eob.  262. 

(«)  12  Moo.  P.  0.  C.  168. 

(o)  3  Eob.  147. 
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wliereas  the  vessel  had  a  Koence  to  enter  the  blockaded  port 
•with  a  cargo,  and  consequently  to  come  out  again,  presumably 
also  with  a  cargo,  no  such  licence  existed  in  favour  of  the 
cargo  taken  on  board  in  the  blockaded  port. 

If  the  master  of  a  ship  deviate  into  a  blockaded  port 
contrary  to  his  duty  to  his  owners,  the  latter  are  nevertheless 
not  allowed  to  plead  this  as  against  condemnation.  The 
decision  in  the  case  ia  which  this  principle  was  laid  down(;?) 
deals  especially  with  the  owners'  plea  of  barratry  of  the 
master.  But  in  such  cases  the  master  is  regarded  as  the 
servant  of  the  shipowners,  who  are  responsible  for  his  Olegal 
acts,  a  reasoning  which  does  not  necessarily  hold  good  in  the 
case  of  the  cargo.  Unless,  therefore,  the  master  be  agent  for 
the  cargo-owner  (or  his  servant,  if  the  ship  and  cargo  be  both 
under  the  same  ownership),  or  the  cargo-owner  be  held  privy 
to  the  intended  breach,  the  cargo  will  not  be  subjected  to  the 
fate  of  the  ship  if  she  be  condemned  {q). 

In  The  Crenshaw  (r),  the  vessel,  leaving  a  blockaded  port 
for  England,  was  captured  by  the  United  States  Government 
and  condemned,  the  cargo  sharing  the  fate  of  the  ship,  except 
a  portion  belonging  to  British  consignees  who  could  have  had 
no  knowledge  of  the  blockade,  and  could  not  consequently  be 
presumed  to  have  instructed  or  authorized  the  master  to  sail 
in  violation  of  it. 

So  long  as  a  blockade  continues,  the  penalty  for  its  breach, 
either  by  ingress  or  egress,  remains  in  force,  and  may  be 
exacted  until  completion  of  the  return  voyage  (s) .  The  end 
of  the  voyage  is  the  only  natural  termination  of  the  offence; 

{p)  The  Adonis,  6  Rob.  256. 

(?)  The  Alexander;  The  Imina,  supra.  See  also  The  Vrouw  Judith 
1  Eob.  150;  The  Rosalie  and  Betty,  2  Rob.  343,  351  ;  The  Elsebe,  6  Rob. 
173. 

(r)  Slatch.  Ft:  Ca.,  1861-5,  p.  30. 

(s)  Welvaart  van  PiUau,  2  Rob.  128  ;  The  Cbristiansberg,  6  Rob.  376  ; 
The  General  Hamilton,  ibid.  61. 
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consequently  a  successful  evasion  of  the  blockading  squadron 
does  not  purge  the  offence.  And  this  position  will  not  be 
affected  by  the  circumstance  that  a  vessel  which  has  evaded 
the  blockade  has  subsequently  put  into  an  intermediate  port 
or  has  been  driven  into  such  port  by  stress  of  weather.  If, 
however,  the  blockade  should  have  been  raised  before  capture 
for  the  breach,  the  offence  will  be  deemed  to  have  been 
purged,  and  the  vessel  ipso  facto  wiU  cease  to  remain  in 
delicto  {t).  "  The  blockade  being  gone,"  said  Sir  W.  Scott, 
in  The  Lisette,  "the  necessity  of  applying  the  penalty  to 
prevent  future  transgression  cannot  continue."  The  case  of 
The  General  Hamilton,  supra,  affords  an  exception  to  the  rule 
that  termination  of  voyage  purges  offence.  This  vessel, 
beiag  blockaded  in  the  port  of  Rotterdam,  was  enabled  to 
sail  in  virtue  of  an  indulgence  allowing  neutral  vessels  to  sail 
out  if  bound  to  a  neutral  port.  The  vessel  sailed  apparently 
for  the  neutral  port  of  Smyrna,  but,  putting  into  Alicante 
ostensibly  for  repairs,  she  sold  her  cargo  there  and  took  on 
board  a  cargo  for  Copenhagen.  On  returning  towards 
Copenhagen  she  was  captured  by  a  British  cruiser,  and,  with 
her  cargo,  condemned.  Sir  W.  Scott  observing  that  the  per- 
mission to  go  to  a  neutral  port  implied  a  contract  that  that 
destination  would  be  bond  fide  pursued,  and  that  the  evasion 
of  this  obligation  was  an  act  of  perfidy. 


Pacific  Blockade,  a  measure  short  of  actual  hostilities,  is 
occasionally  resorted  to  as  a  means  of  reprisal  or  of  extorting 
redress  or  concession.  Thus  in  1827  England,  France,  and 
Russia  blockaded  the  coasts  of  Greece  with  the  view  of 
coerciug  Turkey,  and  similar  measures  were  threatened  but 
not  executed  against  the  same  State  in  1880.     In  1884  the 

if)  The  Lisette,  6  Bob.  387. 
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Frencli  declared  a  blockade  between  certain  fixed  points  of 
the  island  of  Formosa.  This  blockade,  however,  the  British 
Grovernment  decHned  to  recognise  as  pacific,  and  further  pro- 
tested against  it  that  it  was  invalid  because  not  effectual  as 
required  by  the  Declaration  of  Paris. 

The  kffair  known  as  the  Lon  Pacifico  case  supplies  an 
exceptional  instance  of  blockade  short  of  actual  hostilities. 
Don  Pacifico  was  a  Jew  at  that  time  resident  in  Athens,  but 
a  British  subject  bom  at  Gibraltar.  Owing  to  some  question 
of  religious  observance,  the  mob  attacked  and  plundered 
Pacifieo's  house  at  Athens,  and  this  gentleman  claimed  com- 
pensation— a  grotesquely  exaggerated  sum,  as  it  turned  out — 
through  the  British  Grovernment.  The  Greek  Government 
being  slow  to  afEord  redress,  the  British  Government  adopted 
the  very  extreme  measure  of  blockading  the  Greek  ports,  so 
as  to  prevent  the  egress  of  the  national  public  vessels,  and 
went  to  the  further  length  of  capturing  and  detaining  any 
such  vessels  found  upon  the  sea.  Eventually  the  matter  was 
settled  by  arbitration.  (On  this  case,  and  on  the  subject  of 
Pacific  Blockade  generally,  see  Pitt  Cobbett's  Leading  Oases, 
pp.  100—102.) 

Again,  in  1861,  owing  to  the  plundering  of  a  British  vessel 
wrecked  on  the  Brazilian  coast — for  which  compensation 
was  demanded  by  the  British  Government  and  refused — the 
British  Government  blockaded  the  port  of  Rio  de  Janeiro, 
and  captured  five  Brazilian  vessels.  Ultimately  these  were 
restored,  compensation  being  paid  by  the  Brazilian  Govern- 
ment under  protest;  but  some  years  elapsed  before  inter- 
national relations  were  resumed  between  the  two  countries  [u). 

Still  more  recently,  viz.,  in  1886,  on  the  refusal  of  Greece, 
Bulgaria,  and  Servia,  to  disarm  in  response  to  a  collective 
note  of  the  powers,  orders  were  given  to  the  commanders  of 


(m)  Wheat.  Int.  Law,  2  Eng.  ed.  352. 
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the  united  scLuadrons  "  to  estatlish  a  blockade  of  the  coasts  of 
Greece  against  all  ships  under  the  Greek  flag."  The  notifi- 
cation of  the  blockade  stated  that  "  every  ship  under  a  Greek 
flag,  which  may  attempt  to  violate  the  blockade,  will  render 
itself  liable  to  be  detained."  The  instructions  given  to  the 
British  commander,  in  view  of  the  determination  of  the 
blockade,  ran  as  follows  :— "  Whenever  the  blockade  is  raised, 
you  will  receive  instructions  to  release  the  vessels  which  you 

have  detained Her  Majesty's   Government  do  not 

admit  any  liability  whatever  to  compensation  to  the  owners 
of  such  vessels  on  the  ground  of  damage  suffered  during  such 
detention"  {x). 

(For  an  instructive  treatise  on  the  subject  of  Pacific 
Blockade  generally,  reference  may  be  made  to  the  Law 
Magazine  for  February,  1889.) 


Insurance. 

The  subject  of  blockade  is,  for  purposes  of  marine  insurance, 
in  many  respects  identical  with  that  of  Embargo,  and  under  this 
head  (pp.  36 — 48,  supra)  the  question  of  liability  under  tlie 
marine  poUcy  in  respect  of  blockade  has  in  some  measure  already 
been  considered. 

As  has  been  observed,  there  is  nothing  iUegal  iu  the  attempt 
to  violate  or  break,  or,  as  it  is  currently  termed,  to  run  a  blockade, 
but  vessels  engaging  in  this  enterprise  do  so  with  the  knowledge 
that  if  the  attempt  fad —  or  indeed,  possibly,  as  has  been  shown, 
though  for  the  moment  it  may  succeed — confiscation  of  ship  and 
cargo  may  ensue.  The  fact  that  such  a  risk  is  to  be  encountered 
must  consequently  be  communicated  to  the  underwriter  when  the 
insurance  is  effected ;  or  it  must  be  established  that  this  material 


(x)  State  Papers,  1886,  Nos.  4731-2,  4765-6. 
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fact  was  within  Ms  knowledge  notwithstanding  that  no  such 
special  communication  was  made  to  him.  For  otherwise  the 
concealment  will  he  held  to  have  vitiated  the  insurance  (y).  But 
in  the  event  of  this  country  becoming  a  beUigerent,  any  such 
insurance  in  favour  of  neutral  vessels  contemplating  breach  of 
British  blockade  would  be  void  on  the  ground,  first,  of  insurance 
against  British  capture,  and,  secondly,  it  may  be  supposed  that 
vessels  having  as  destination  a  blockaded  port  and  seeking  to 
evade  the  blockade  must  be  regarded  as  engaged  in  the  trade  of 
the  enemy,  and  therefore  not  capable  of  British  insurance.  So 
that  knowledge  on  the  part  of  the  underwriter  would  in  such  a 
case  be  beside  the  question  (z). 

If  a  vessel  be  warranted  neutral  property,  it  is  implied  that 
she  shall  be  so  navigated  as  not  to  forfeit  her  character  of 
neutrality ;  and  any  attempt  to  violate  a  blockade  would  con- 
sequently be  held  a  breach  of  the  neutral  warranty,  and  the 
underwriter  would  be  freed  from  all  liability  under  the  policy  (a). 

That  blockade  of  the  port  of  destination  is  not  a  peril  within 
the  policy  has  ah'eady  been  set  forth  sub  Embargo  (pp.  39—48, 
supra). 

If  a  master,  without  the  knowledge  or  consent  and  in  dis- 
obedience to  the  orders  of  his  owners,  be  guUty  of  intentional 
breach  of  blockade,  and  the  vessel  be  seized  in  consequence,  the 
loss  may  be  attributed  to  barratry  (6).  But  if  the  policy  be 
warranted  free  from  capture  and  seizure,  this  warranty,  accord- 
ing to  the  decision  in  Cory  v.  Burr  {vide  p.  79,  supra),  would 
exclude  capture  consequent  on  barratry  (c). 


(«/)  Amould,  5tli  ed.  vol.  2,  700. 

(z)   Vide  sub  Void  Insuianoes,  p.  405,  infra. 

(a)  Axnould's  Insoe.,  5tli  ed.  p.  609.  Vide,  also,  sub  War  Wairanties, 
p.  386,  infra. 

(b)  Goldschniidt  v.  WMtmore,  3  Taunt.  508. 

(c)  The  following  are  instances  of  clauses  apparently  intended  to  exclude 
risks  consequent  on  breach  of  blockade,  or  carriage  of  contraband : ■ 

"Warranted  free  from  capture,  seizure,  or  damage  received  consequent  on 
being  engaged  in  trades  contraband  of  wea,  or  consequent  on  any  breach  or 
attempted  breach,  of  blockade."  Owen's  Marine  Insce.  Notes  and  Clauses 
2nd  ed.  20. 

"Warranted  free  from  capture,  seizure,  or  consequence  of  any  attempt 
thereat,  arising  from  any  breach,  or  attempted  breach,  of  blockade,  or  from 
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Whetlier  the  master  is  to  be  presumed  in  law  to  have  had 
notice  of  the  hloctade  is  a  question  for  the  Court ;  but  as  was 
decided  in  The  Monarch,  whether  breach  of  blockade  has  been 
intentional  or  otherwise  must  be  left  to  the  jury  to  determine. 
In  this  case  the  vessel  was  seized  when  approaching  the  block- 
aded port,  but  the  master  disclaimed  any  intention  of  violation  ; 
as  to  which  Lord  Tenterden  observed  that  the  vessel  might  have 
sailed  for  Buenos  Ayres — the  blockaded  port — without  contra- 
vening the  law  of  nations,  provided  it  was  a  part  of  the  original 
intention  to  inquire  as  to  the  continuance  of  the  blockade  at  some 
port  of  the  blockading  country ;  and  that  inquiry  might  have 
been  made  at  Monte  Video  or  of  any  of  the  Brazilian  ships  met 
with  in  the  Eiver  Plata ;  and  that  the  sailing  for  Buenos  Ayres 
did  not  of  itself  indicate  any  intention  to  violate  the  blockade  («?). 

With  respect  to  capture  in  connexion  with  violation  of  block- 
ade, reference  may  be  made  to  the  subject  of  capture  generally, 
p.  68,  supra. 


teing  employed  in  any  contraband  or  unlawful  trade,  or  performing  any 
unlawful  act."     Ibid. 

[d)  Naylor  i\  Taylor,  9  B.  &  C.  718,  An.  1829.  Vide  also  Medeiros  v. 
Hill,  An.  1832,  p.  419,  infra;  and  Harratt  i'.  Wise,  ibid.  712,  An.  1829; 
and  cf.  The  Columbia,  p.  117,  supra. 
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RECAPTURE 

Considered  in  conjunction  with  the  Law  of 
Postliminy  and  the  Payment  of  Salvage  to 
Recaptoes. 

The  term  recapture  is  used  to  denote  the  retaking,  by  force 
of  arms  or  by  stratagem  from  without,  of  property  seized  by 
the  enemy.  If  the  recaptorsbe  from  within— as,  for  in- 
stance, if  the  crew  of  the  captured  vessel  rise  and  overpower 
the  prize-crew  placed  on  board  by  the  captors— then  the 
recovery  of  the  property  is  termed  "  rescue." 

Postliminium. — "  The  Jus  postliminii"  says  "Wheaton,  in 
his  "International  Law"(e),  "was  a  fiction  of  the  Eoman 
law,  by  which  persons  or  thiags  taken  by  the  enemy  were 
held  to  be  restored  to  their  former  state  when  coming  again 
under  the  power  of  the  nation  to  which  they  formerly  be- 
longed." The  effect  of  this  law  is,  that  property  recaptured 
or  rescued  from  the  enemy  and  brought  within  the  territory 
of  the  original  ownership  does  not  vest  in  the  reoaptor  or 
rescuer,  but  is  held  still  to  belong  to  the  original  owners,  to 
whom  it  must  be  restored,  against  payment  of  salvage  by 
them.  If  the  property  be  brought  into  neutral  territory, 
the  law  of  postliminy  does  not  apply  to  it,  but  in  the  case  of 
prisoners  it  does  apply.  Or  rather,  so  long  as  prisoners 
remain  on  board  the  vessel  of  their  captors,  they  are  appa- 

(«)  2  Eng.  ed.  438. 
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rently  held  to  be  out  of  neutral  jurisdiction,  but  if  once  tbey 
set  foot  on  shore  in  neutral  territory,  then  the  captors  lose 
all  right  over  them. 

By  the  ancient  and  strict  law  of  nations,  property,  when 
captured  by  the  enemy,  was  held  to  become  his  absolutely, 
to  the  complete  divestment  of  the  original  owner.  This  rule, 
however,  in  course  of  time,  underwent  modification,  diHerent 
laws  being  passed  in  different  countries  fixing  the  poiat  of 
time,  after  capture,  at  which  the  rights  of  the  original  owner 
became  divested.  Early  writers  held  that  when  once  the 
property  seized  had  been  carried  by  the  captors  infra  prcesidia, 
the  title  of  the  original  owner  was  ipso  facto  divested.  The 
law  of  France  and  Portugal,  and  presumably  of  various  other 
countries  is,  that  this  result  is  effected  by  twenty-four  hours 
of  safe  possession  by  the  enemy.  In  the  United  States  the 
property  is  changed  only  by  condemnation  in  the  prize  courts 
of  the  captors.  In  Great  Britain  it  is  expressly  provided  by 
statute  that  the  Jus  postliminii  continues  for  ever — that  is,  to 
the  end  of  the  war — whether  the  property  be  condemned  or 
not.  If  after  lawful  condemnation  the  prize  be  sold  to  a 
neutral,  the  right  of  recapture  will  be  extinguished. 

These  different  regulations  may  in  case  of  hostilities  be 
subject  to  revision  as  between  allies.  If,  to  put  an  example, 
Great  Britain  and  France  were  jointly  to  engage  in  war,  say, 
with  Spain,  and  vessels  belonging  to  each  of  these  powers 
were  to  be  captured  by  Spain :  British  property  recaptured 
by  France  would  after  twenty-four  hours'  possession  by  the 
captors,  according  to  French  municipal  law,  be  vested  abso- 
lutely in  the  recaptors ;  whereas  French  property  similarly 
recaptured  by  this  country  would,  according  to  the  letter  of 
British  municipal  law,  have  to  be  restored  to  the  French 
owners  against  payment  of  salvage.  It  would  not  be 
difficult  to  instance  similar  anomalies  existing  to  the  preju-  • 
dice  of  British  shippiag  in  times  of  peace ;  but  in  times  of 
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war — ^possitly  because  the  sense  of  injustice  and  inequality 
may  then  be  especially  alert — a  common-sense  view  is  taken, 
and  we  do  not  grant  to  our  allies  privileges  which  they 
refuse  to  us.  The  principle  of  reciprocity  steps  in,  and  we 
annex  as  a  reasonable  condition  to  the  liberality  of  this 
country  that  our  allies  shall  meet  us  on  a  common  basis  of 
restitution  (/).  The  same  principle  obtains  in  the  United 
States. 

There  is,  however,  an  exception  to  the  above  general  rule 
of  postliminy.  If  a  private  vessel  be  captured  and  subse- 
quently recaptured,  but  between  these  two  events  she  be  set 
forth  as  a  public  vessel  by  the  first  captors,  she  will  be  held 
to  belong  wholly  to  the  recaptors.  And  the  same  rule  will 
prevail  if  the  property  when  first  captured  was  engaged  in 
an  illegal  trade  (g").  A  vessel  recaptured  as  above  will  be 
deemed  a  public  vessel,  notwithstanding  that,  although  fitted 
out  as  a  privateer  by  the  enemy,  she  was  when  recaptured 
navigating  as  a  merchant  vessel  [h) .  But  the  mere  putting 
on  board  of  an  additional  number  of  men  will  not  of  itself 
constitute  the  vessel  a  public  vessel  («).  And  if  it  can  be 
shown  that  the  recaptured  vessel  has  been  employed  in  the 
public  military  service,  although  never  regularly  commis- 
sioned or  sent  out  of  port — as,  for  instance,  if  she  be  dis- 
mantled and  fitted  out  as  a  prison  ship — the  original  owners 
will  be  debarred  from  claiming  under  the  general  rule  of 
postliminy  {k).  The  circumstance  that  the  recaptured  vessel 
had  guns  on  board  will  be  a  material  element  in  deciding  as 
to  the  recaptors'  right  to  the  property  {I).     And  if  the  person 


(/)  The  Santa  Cruz,  1  Eob.  49  ;  The  San  Francisco,  Edw.  279. 

{g)  The  Walsingham  Packet,  2  Eob.  77. 

(A)  L'Actif,  Edw.  186. 

(i)  The  Horatio,  6  Eob.  320. 

\lc)  The  Ceylon,  1  Dods.  105. 

(0  The  Nostra  Signora  del  Eoeario,  3  Eob.  10 ;  The  Ceylon,  supra. 
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directing  the  vessel  to  be  employed  in  the  public  service  be 
invested  with  a  fair  semblance  of  authority,  the  Court  -will 
presume  due  authorization  (m). 

The  rule  of  postliminy  does  not  apply  where  the  cause  of 
the  original  capture  has  been  a  breach  solely  of  municipal 
regulations.  "  The  seizure  and  condemnation  in  time  of 
peace,"  said  Sir  W.  Scott,  in  The  Jeune  Voi/ageur  (w),  "  will 
have  the  effect  of  working  an  entire  defeasance  of  the  British 
title ;  and  a  ship  must  be  condemned  to  the  captor,  as  pro- 
perty of  the  enemy,  taken  in  the  ordinary  course  of  prize." 
The  vessel  had  been  confiscated  during  peace,  and  sold  to  a 
French  subject ;  and  on  the  outbreak  of  war  she  fell  into  the 
possession  of  British  captors. 

If  a  British  vessel  be  captured,  lawfully  condemned,  and 
sold  to  a  neutral,  and  the  neutral  purchaser  become,  owing  to 
subsequent  hostilities,  an  enemy  subject,  and  the  vessel  then 
be  captured  by  the  British,  she  will  be  held,  as  in  the  case  of 
The  Furissima  Conception  [o),  to  have  become  the  rightful  pro- 
perty of  an  enemy,  and  so  not  the  subject  of  restoration  to 
the  original  British  owner.  For  if  a  neutral  purchase  a 
vessel  lawfully  condemned,  his  title  is  secured,  and  that  of 
the  original  owner  is  divested. 

If  a  treaty  of  peace  makes  no  provision  relative  to  cap- 
'tured  property,  it  remains  in  the  possession  of  the  holders,  the 
right  of  postliminium  ceasing  to  operate  on  the  conclusion  of 
peace.  And  the  circumstance  that  such  property  has  come 
into  possession  of  the  holder  improperly — as,  for  example,  by 
illegal  condemnation — will  not  affect  the  position  (^j). 


(m)  The  Georgiana,  1  Dods.  397. 

(»)  5  Bob.  1. 

(o)  6  Bob.  45. 

{p)  The  SopMe,  6  Eob.  138. 

K 
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Salvage.— If  a  Britisli-owned.  vessel  be  recaptured  from  the 
enemy  by  subjects  of  this  country,  it  has,  subject  to  tbe  above 
exceptions,  to  be  restored,  as  we  have  abeady  seen,  to  its 
original  owners.  But  the  original  owners,  although  entitled 
to  claim  restitution  of  the  property,  are  none  the  less  under 
the  obligation  to  compensate  the  recaptors  for  their  meri- 
torious services ;  money  so  earned  or  paid  being  comprehended 
under  the  general  term  "  salvage."  By  the  Naval  Prize 
Act,  1864  (?),  s.  40,  it  is  provided  that  property  recaptured 
by  any  of  Her  Majesty's  ships  of  war  shall  be  restored  to  the 
owner  "  on  his  paying  as  prize  salvage  one-eighth  part  of  the 
value  of  the  prize,  to  be  decreed  and  ascertained  by  the  Oouxt, 
or  such  sum  not  exceeding  one-eighth  part  of  the  estimated 
value  of  the  prize,  as  may  be  agreed  on  between  the 
owner  and  the  recaptors,  and  approved  by  order  of  the 
Court:  provided  that  where  the  recapture  is  made  under 
circumstances  of  special  difficulty  or  danger,  the  Prize  Court 
may,  if  it  thinks  fit,  award  to  the  recaptors  as  prize  salvage 
a  larger  part  than  one-eighth  part,  but  not  exceeding  in 
any  case  one-fourth  part  of  the  value  of  the  prize.  Provided 
also,  that  where  a  ship,  after  being  so  taken,  is  set  forth  or 
used  by  any  of  Her  Majesty's  enemies  as  a  ship  of  war,  this 
provision  for  restitution  shall  not  apply,  and  the  ship  shall 
be  adjudicated  on  as  in  other  cases  of  prize."  This  enact- 
ment, it  will  be  noticed,  makes  no  reference  to  the  case  where 
the  vessel  recaptured  was,  when  originally  captured,  engaged 
in  illegal  trade. 

In  the  London  Gazette  of  28th  March,  1854,  is  published 
the  British  Prize  Proclamation,  which  makes  detailed  pro- 
vision for  the  apportionment  of  prize  money  amongst  the 
various  officers  and  members  of  the  crew  of  the  vessel  effecting 
a  capture.     The  1864  Prize  Act  provides  for  the    case  of 

(q)   J  'ide  Appendix. 
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joint  capture,  appraisement  of  property  salved,  proceediDgs 
hj  captors,  &c.,  and  deals  with  the  various  questions  arising 
out  of  capture  generally.  Sect.  41  provides  that  recaptured 
vessels  shall,  with  consent  of  the  recaptors,  be  allowed  to 
proceed  on  their  voyage,  and  deals  with  the  award  and 
enforcement  of  salvage  in  case  of  non-return  of  the  vessel  to 
a  port  in  the  United  Kingdom.  The  recaptors  may,  under 
the  same  section,  permit  the  master  to  discharge  and  dispose 
of  the  cargo  before  adjudication.  At  one  time,  if  a  vessel  was 
captured,  recaptured,  captured  again,  and  again  recaptured, 
the  interest  in  the  prize  was  held  to  be  vested  wholly  in  the 
recaptors.  The  1864  Prize  Act,  however,  contains  no  such 
exception  in  favour  of  second  recaptors.  In  The  Charlotte 
Croom  (r),  it  was  decided  that  where  a  ship  has  been  captured, 
recaptured,  captured  again  and  condemned,  but  is  finally 
released,  the  recaptors'  right  to  salvage  is  still  existent. 

It  was  decided  in  The  Belle  (s)  that,  in  the  event  of  a  hired 
transport  beiag  recaptured  by  a  ship  of  war,  no  salvage  is 
due.  But  in  the  Act  of  1864  no  such  provision  appears.  A 
convoying  vessel  is  entitled  to  salvage,  though  the  recapture 
immediately  succeed  the  capture  {t). 

If  a  vessel  be  captured  and  condemned  and  sold  to  a 
neutral  purchaser,  the  legal  sentence  of  condemnation  is  by 
the  general  practice  of  the  law  of  nations  regarded  as  one  of 
the  title-deeds  of  the  vessel.  But  if  the  condemnation  be 
made  by  an  improper  tribunal,  and  the  vessel  be  recaptured, 
the  Court  will  refuse  to  recognise  the  title  of  the  neutral 
purchaser,  and  will  decree  restitution  to  the  British  owners 
on  payment  of  the  usual  salvage  (m).     If  a  neutral  vessel  be 

[r)  1  Dod.  192. 
(s)  Edw.  66. 

\t)  The  "Wight,  5  Rob.  315. 

(«)  The  Flad  Oyen,  1  Rob.  133 ;  Nostra  Signora  de  los  Angelos,  3  RdK 
287.     Viih  also  The  Cosmopolite,  3  Rob.  333. 
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seized  by  the  suhjeots  of  a  country  witli  wMch  Great  Britain 
is  at  war,  and  be  recaptured  by  a  British  vessel,  salvage  will 
or  will  not  be  payable  by  the  neutral,  according  to  whether 
the  vessel  would  or  would  not  be  subject  to  condemnation  by 
a  competent  prize   court  of  the  captors.     The  principle  on 
which  this  practice  is  based  is  that  a  neutral  vessel  ought  to 
be  respected  by  aU  nations,  and,  if  unjustly  seized  by  one 
belligerent,  the  other  should  not  be  an  accomplice  to  and 
seek  to  profit  by  the  injustice.     But  if  the  original  capture 
would  in  all  probability,  whether  rightly  or  wrongly,  be 
followed  by   condemnation,   then  the  recaptors   are  fairly 
entitled  to  be  recompensed  for  their  meritorious  services  in 
effecting  the  recapture  {v).     In   decreeing  salvage  in    The 
War  Onskan,  a  neutral  vessel  recaptured  from  the  French, 
Sir  W.  Scott  said  that  he  knew  perfectly  well  that  it  was  not 
the  modern  practice  of  the  law  of  nations  to  grant  salvage  on 
recapture  of  neutral  vessels,  on  the  principle  that,  inasmuch 
as  the  neutral  would  presumably  be  restored  on  adjudication, 
no  essential  service  was  rendered  to  him  by  the  recaptors. 
But  that,  inasmuch  as  in  the  present  war  it  was  notorious  to 
aU  Europe  that  a  constant  struggle  was  being  maintained 
between  the  governing  powers  of  France  and  its  maritime 
tribunals  which  should  most  outrage  the  rights  of  neutral 
property,  the  one  by  its  decrees,  the  other  by  its  decisions, 
the  liberation  of  neutral  property  had  been  deemed,  even  in 
the  Courts  of  the  neutrals  themselves,  a  most  substantial 
benefit  conferred  upon  them,   in   a  delivery  from   danger 
against  which  no  clearness  and  innocence  of  conduct  could 
have  afforded  any  protection.     And  that  when  such  lawless 
and  irregular  practices  ceased,  the  rule  of  paying  salvage  for 
the  liberation  of  neutral  property  must  cease  likewise. 

{v)  The  Carlotta,  6  Rob.  64 ;  The  Eleonora  Oatharina,  4  Rob.  156  ;  The 
War  Onskan,  2  Hob.  299  ;  The  Huntress,  6  Rob.  104 ;  The  Samson,  ihid. 
410  ;  The  Barbara,  3  Rob.  171 ;  The  Cygnet,  2  Dods.  299. 
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In  The  Barbara  (x),  where  a  neutral  ship  had  been  recap- 
tured from  the  Spaniards,  the  Court  declined  to  discuss  the 
principle  whether  salvage  was  due,  the  recaptors  having  been 
guilty  of  the  irregularity  of  making  a  private  settlement  with 
the  asserted  owners,  and  having  thus  forfeited  the  right'  to 
demand  the  aid  of  the  Court. 

A  neutral  vessel  recaptured  may,  if  necessary  for  her 
protection,  be  armed  and  equipped  for  purposes  of  defence, 
and  if  she  be  lost  or  damaged  while  resisting  the  enemy,  no 
claim  for  compensation  will  lie  against  the  recaptors  (y). 

The  absence  of  intention  to  effect  a  recovery  of  captured 
property  cannot  be  pleaded  by  the  owners  of  the  property 
as  a  reason  for  non-payment  of  salvage,  if  the  recovery  be 
the  immediate  and  necessary  result  of  the  service  rendered  (s) . 
But  the  mere  stopping  a  vessel  from  going  into  an  enemy's 
port  does  not  give  rise  to  a  claim  for  salvage  («). 

The  1864  Prize  Act  declares  that  prizes  captured  by  ships 
other  than  warships  shall,  on  condemnation,  belong  to  Her 
Majesty.  It  may,  however,  be  assumed  that  if  special 
circumstances  should  in  any  such  case  appear  to  warrant  it, 
a  petition  for  salvage  would  be  favourably  considered  {b). 

In  cases  of  salvage  by  merchant  ships,  the  master  and  crew 
are,  in  strictness,  to  be  regarded  as  the  salvors,  though  the 
owners  are  entitled  to  equitable  consideration  in  respect  of 
damage  or  risk  accruing  to  their  property  owing  to  the 
operation  (o) . 

A  capture  made  by  a  naval  force  in  a  river,  130  miles  from 
its  mouth,  was  held  by  the  United  States  Courts  to  be  a 

{x)  3  Rob.  171. 
(«/)  The  Swift,  1  Act.  1. 
(z)  The  Progress,  Bdw.  211. 
(a)  The  Ann  Green,  1  Gall.  293. 

(4)  The  Helen,  3  Rob.  224  ;  The  Haase,  1  Rob.  286  ;  The  Amor  Parentum, 
ibid.  303.     Vide  also  p.  136,  infra, 
{c)  The  San  Bernardo,  1  Rob.  178. 
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capture  upon  "  inland  waters,"  and,  therefore,  not  to  be 
regarded  as  a  maritime  capture  (d).  On  the  other  hand,  it 
was  by  the  same  Courts  held  that  property  seized  in  a  ware- 
house by  gmiboats  which  had  entered  a  river  in  the  enemy's 
country  was  maritime  prize  (e). 

Formerly,  whereas  the  salvage  due  to  public  vessels  was 
one-eighth,  non-commissioned  vessels  received  one-sixth,  on 
the  ground  that  the  officers  and  crews  of  public  vessels 
sacrificed  no  time  of  their  own,  and  did  not  jeopardize,  in 
the  case  of  the  vessel,  their  own  private  property. 

If  a  vessel  be  purchased  from  the  captors  for  the  purpose 
of  returning  her  to  the  owners,  salvage  is  due  from  the 
latter,— or  so  it  was  decided  in  The  Henry  (/).  But  such 
a  purchase  from  the  enemy  by  a  British  subject  would  now 
presumably  come  within  the  prohibition  against  ransom  ($f), 
and  would,  consequently,  be  illegal.  Freight,  of  course,  has 
to  contribute  to  salvage,  as  well  as  the  ship  and  cargo  {h). 
The  valuation  of  property  recaptured  has  for  purposes 
of  salvage  to  be  assessed  at  the  place  of  restitution,  and  not 
of  recapture  ii). 

Ee-captors  may,  in  addition  to  salvage  in  the  nature  of 
prize-money,  also  become  entitled  to  ordinary  marine  salvage. 
As,  for  instance,  if  after  the  recapture  the  vessel  be  in 
distress,  from  which  she  is  succoured  and  preserved  owing 
to  their  meritorious  services  (y).  In  The  Frcinh/in  (k)  the 
vessel  had  been  captured  on  the  suspicion— reasonable,  but, 

{d)  The  Cotton  Plant,  10  TFall.  577. 

(e)  1,253  JBas/s  Sice,  Blatch.  Pr.  Ca.  211. 

(/)  Edw.  192. 

(y)   Vide  p.  296,  infra. 

yh)  The  Dorothy  Foster,  6  Eoh.  88. 

(»)  The  Progress,  Edw.  210,  222. 

{j)  The  Louisa,  1  Dods.  317. 

[k]  i  Eob.  147. 
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as  it  turned  out,  erroneous — that  slie  was  intending  to  deliver 
her  cargo  at  an  enemy's  port.  She  was,  however,  declared 
by  the  master  to  have  been,  in  fact,  forced  to  proceed  to  the 
nearest  port  on  accomit  of  her  leaky  condition  ;  and  on  this 
the  captors  pleaded  a  claim  for  salvage.  If  the  vessel  had 
not  been  seized  by  them,  they  said,  she  would  have  been 
confiscated  by  the  enemy.  They  also  claimed  as  for  a  marine 
salvage,  as  they  had  carried  the  vessel  (alleged  to  be  leaky) 
into  Jersey.  The  Court  held  that,  the  vessel  being  neither 
actually  nor  virtually  within  the  grasp  of  the  enemy,  no 
military  salvage  was  due.  She  had  not  arrived  at  the 
enemy's  port :  as  well  might  salvage  be  claimed  for  giving 
the  first  intimation  of  a  war.  As  to  the  marine  salvage,  it 
was  one  of  no  high  merit.  He  could  not,  however,  say  that 
no  service  had  been  rendered,  and  he  therefore  awarded  500/., 
— the  appraised  value  of  the  property  being  30,000/. 

In  The  Gage  {I),  where  a  vessel  captured  by  a  French 
privateer  had  been  abandoned  by  her  and  subsequently 
picked  up  at  sea,  with  a  fire  burning  in  her  cabin,  the  Court 
held  the  case  not  to  fall  under  the  restrictions  of  the  Prize 
Act,  and  decreed  a  special  salvage. 

If  after  capture  a  vessel  be  rescued  by  her  own  crew,  or  by 
such  of  them  as  are  left  on  board,  they  are  entitled  to 
salvage.  The  crew  are  not  bound  by  their  general  duty  as 
mariners  to  attempt  a  rescue ;  and  if  they  by  their  voluntary 
act  successfully  undertake  such  a  meritorious  service,  they 
are  to  be  compensated  {in).  But  if  a  captured  vessel  makes 
her  escape  owing  to  the  captors  having  allowed  her  own 
oflicers  and  crew  to  contiaue  in  charge,  this  is  not  for  salvage 
purposes  to  be  deemed  a  rescue  («).     (The  subject  of  Eescue 

(/)  6  Bob.  273. 

(m)  The  Two  Friends,  1  Rob.  271  ;  The  Dispatch,  3  Rob.  278. 

{»)  The  Pennsylvania,  1  Act.  33. 
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is  further  dealt  with  on  p.  216,  infra,  under  the  general  head' 
Belligerent  Eights  against  Neutrals.) 

In  The  Abigail  (o),  where  a  capture  had  been  effected  by  a 
non-commissioned  privateer,  the  proceeds  were  condemned 
as  a  droit  of  Admiralty.  In  The  Haase  {p),  however— 
another  case  of  seizure  by  non-commissioned  captors — the 
whole  proceeds,  condemned  as  droit  of  Admiralty,  were 
awarded  to  the  captors  in  consequence  of  their  meritorious 
services  and  the  loss  of  voyage  entailed  upon  them  by  their 
action.  In  The  Melomane  (q),  where  a  capture  had  been 
effected  by  a  boat  hired  by  a  king's  ship  for  the  purpose  of 
impressing  homeward-bound  seamen,  the  prize  was  con- 
demned as  a  droit  of  Admiralty,  the  boat  having  no 
commission  or  authority  from  the  Admiralty  (qq). 

In  The  Baceliorse  {r),  Sir  W.  Soott  remarked: — "It  is 
much  to  be  regretted  that  charter  parties  do  not  contain 
provisions  for  the  case  of  capture  and  recapture ;  it  is  an 
accident  that  frequently  occurs  "  is) . 

The  instructions  furnished  to  Lloyd's  agents  impress  upon 
the  agents  the  obligation  to  prevent  the  sale  of  recaptured 
vessels  at  foreign  ports  for  the  purpose  of  payment  of 
salvage.  The  salvage  is,  wherever  practicable,  to  be  adjusted 
without  such  sale,  in  order  that  the  vessel  may  proceed  with 
her  cargo  to  the  port  of  destination.  And  in  the  event  of 
any  salvage  proceeds  finding  their  way  into  the  agent's 
possession,  the  money  is  to  be  remitted  to  Lloyd's  for  distri- 
bution amongst  the  parties  entitled  to  it. 


(o)  i  Eoh.  72. 
{p)  1  Eob.  286. 
[q)  5  Bob.  41. 

[qq)   Vide  also  oases  cited  p.  133,  supra, 
(r)   Vide  p.  426,  infra. 

(s)  The  subject  of  the  payment  of  freight  in  such  cases  is  discussed  below, 
mb  Effect  of  'War  on  Contract,  p.  412. 
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Insurance. 

The  word  salvage,  like  the  word  insurer,  is  used  in  two  distinct 
and  opposite  senses.  On  the  one  hand,  it  means  a  sum  of  money 
payable  to  persons  who  have  saved  the  ship  from  loss ;  on  the 
other,  it  means  the  property  or  proceeds  of  property  which  may 
remain  after  a  loss  has  been  incurred.  As  regards  salvage  in 
the  former  sense,  it  may  be  broadly  stated  that  wherever  the 
underwriters  are  liable  for  a  loss,  they  are  liable  for  charges 
incurred  in  averting  the  same.  Therefore,  if  the  property 
insured  be  captured,  and  the  owners,  in  order  to  regain  possession 
of  it,  have  to  pay  salvage  to  reoaptors,  such  a  payment,  unless 
the  risk  of  capture  be  excluded  by  the  policy,  gives  rise  to  a 
claim  against  underwriters.  The  salvage  must,  however  (<),  have 
been  properly  ascertained  and  paid  by  the  assured. 

As  regards  salvage  in  the  sense  of  proceeds,  an  instance  may 
be  mentioned  of  a  so-called  salvage  of  a  very  exceptional  kind 
which  attached  to  goods  in  vessels  destroyed  by  the  Confederate 
cruiser  Alabama.  Part  of  the  compensation  paid  by  the  British 
Government  under  the  Geneva  award  (24)  was  ordered  by  the 
United  States  Government  to  be  applied  in  payment  of  any 
deficiencies  as  between  the  actual  and  the  insured  values  of 
property  so  destroyed.  This  difference  was,  in  Burnand  v. 
Rodocanachi  (x),  claimed  from  the  assured  by  the  underwriters, 
who  had  paid  as  for  a  total  loss  of  certain  goods  in  respect  of 
which  this  compensation  had  been  received.  The  Court,  how- 
ever, decided  against  this  claim,  on  the  gi'ound  that  defendant 
had  received  the  money  under  the  Act  of  Congress  and  judg- 
ment of  the  American  Court  expressly  to  keep  it  for  himself,  and 
not  to  pay  it  over  to  the  plaintiff  (y). 


{t)  Amould's  Insce.,  6th  ed.,  779. 

(«)    Vide  p.  364,  infra. 

(x)  Ii.  B.  7  App.  Cases,  House  of  Lords,  333. 

(y)  The  following  clause  is  sometimes  used  in  marine  policies  on  vessels 
chartered  by  the  government  during  hostilities : — ■ 

"  To  include  war  risk,  hut  all  money  received  from  H.  M.  Government  as 
compensation  for  value  of  ship  if  lost  or  captured  to  be  treated  as  salvage  "  : 
Owen's  Marine  Insce.  Notes  and  Clauses,  2nd  ed.  p.  100. 
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The  Bombardment  of  Seaboard  Towns. 


According  to  first  principles,  the  individual  is,  ty  the 
law  of  nations,  so  identified  with  the  government  to  which 
he  is  subject,  that  acts  of  aggression  or  reprisal  which  may 
lawfully  be  exercised  against  his  government,  may  equally 
be  put  in  force  against  himself.  He  may  be  slain  or  im- 
prisoned wherever  found.  But  as  the  influences  of  civiliza- 
tion and  religious  sentiment  have  gathered  force,  the  crudeness 
of  this  original  principle  has  been  greatly  toned  down  in 
practice.  So  that  at  the  present  day  it  is,  on  the  outbreak 
of  hostilities,  regarded  as  a  matter  of  course  that  the  non- 
combatant  individual,  so  long  as  he  stands  aloof,  will  be 
allowed  to  go  unharmed,  and  that  his  property  wlLL  not  be 
seized  or  destroyed,  unless  as  a  measure  of  necessity  or  safety 
on  the  part  of  the  hostile  forces.  It  is,  indeed,  nowadays, 
nothing  uncommon  for  an  invadiag  force  to  tender  payment 
for  supplies  gathered  from  residents  ia  the  hostile  country 
traversed,  and  this  practice,  to  whatever  motives  it  may  be 
attributed,  seems  destined  to  be  in  time  regarded  as  a  rule 
binding  on  civilized  nations.  Therefore,  whatever  may  have 
been  the  rights  or  usages  sanctioned  or  tolerated  under  less 
mature  conditions  of  civilization,  it  must  now,  there  can 
scarcely  be  a  doubt,  be  taken  as  a  recognised  principle  of 
modem  warfare,  that  the  lives  and  property  of  non-com- 
batants are  to  be  respected ;  and  any  nation  wantonly,  and 
without  valid  reason,  burning  or  destroying  defenceless  cities, 
would  undoubtedly  become  the  object  of  the  hatred  and  con- 
tempt of  the  world  at  large. 
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This  is  no  doubt  true.  But,  on  the  other  hand,  the  well- 
estahlished  principle  has  to  be  kept  in  view,  that  the  aim  and 
object  of  a  belligerent  is  to  force  his  adversary  to  sue  for 
peace,  and  that  he  is  justified  ia  taking  such  measures  as 
may,  by  creating  panic,  dismay,  and  loss,  incliae  the  foe  to 
come  to  terms.  The  application  of  this  principle  would 
scarcely  justify  a  belligerent  in  wantonly  bombarding  an 
unfortified  town ;  but  it  seems  by  no  means  evident  that  a 
hostile  fleet,  finding  a  wealthy  and  important  seaboard  town 
of  the  enemy  at  the  moment  without  its  defences,  would  not 
be  held  justified  in  demanding  money  or  supplies  from  such 
a  town,  under  penalty  of  bombardment  in  case  of  refusal  (z). 

During  the  great  maritime  war  which  prevailed  at  the 
beginning  of  the  present  century,  this  question  does  not  seem 
to  have  arisen.  Seaboard  towns,  such  as  now  exist,  for  ex- 
ample, along  our  own  south-eastern  coast-line,  were  com- 
paratively unknown,  their  growth  since  then  being  almost 
entirely  due  to  facilities  of  commimication  afforded  by  the 
railways.  Owing  to  the  great  range  and  power  of  modern 
projectiles,  these  seaboard  towns  are  probably  incapable  of 
defence  against  bombardment,  except  by  warships;  and,  should 


(z)  "A  ship  at  4,000  or  5,000  yards  range  is  so  insignificant  an  object 
that  she  need  fear  no  sort  of  fire  from  the  shore  at  her ;  whilst  the  town 
aimed  at  is  a  very  large  target  indeed.  But  two  jokes  which  are  current 
amongst  naral  and  military  men  give  a  point  to  the  modern  ideas  of 
bombardment,  which  nothing  else  rivals.  It  is  said  that  ships  intending  to 
bombard  will  shelter  themselves  under  the  curvature  of  the  earth ;  and  it  has 
been  stated  that  one  of  the  ships  in  the  late  manCEUvres  laid  her  guns 
'  W.S.W.  by  compass,  eight  and  a  quarter  miles,'  for  a  large  inland  town." 
■ — Edinburgh  Review,  October,  1888,  p.  473. 

But  if  the  above  be  jokes,  a  note  in  the  Tvims  of  26th  December,  1888, 
under  the  head  "  Monster  Russian  Guns,"  would  seem  to  invest  them  with 
a  spice  of  reality.  For  the  note  attributes  to  the  weapons  referred  to  a  range 
of  over  thirteen  miles,  and  remarks  that  as  a  consequence  of  this  range  "the 
fire  of  the  guns  can  only  be  directed  by  the  map,  the  object  fired  at  being  out 
cf  sig 
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the  enemy  succeed  In  bringing  his  naval  forces  near  one  of 
such  towns,  in  the  temporary  absence  of  the  defending  fleet, 
the  temptation  to  turn  the  opportunity  to  solid  advantage 
might,  perhaps,  not  be  resisted.  That  such  a  contingency  is 
not  to  be  regarded  as  outside  the  range  of  the  contingencies 
or  conditions  of  modem  naval  warfare,  may  not  unreasonably 
be  inferred  from  the  proceedings  of  some  of  the  vessels  of  the 
British  fleet  during  the  naval  war-game  which  took  place 
between  two  opposing  fleets  in  the  summer  of  1 888.  Pro- 
fessor Holland,  in  a  letter  which  appeared  in  the  Times  of 
29th  August  in  that  year,  whilst  protesting  against  what  he 
describes  as  this  "buccaneering  precedent,"  remarks,  that 
"  It  should  be  remembered  that  operations  conducted  with 
the  apparent  approval  of  the  highest  naval  authorities,  and 
letters  in  the  Times  from  distinguished  admirals,  are,  in 
truth,  the  stufE  that  public  opinion,  and,  in  particular,  that 
department  of  public  opinion  known  as  '  international  law,'  is 
made  of."  Concluding,  he  observes  that  "  We  are  as  yet  far 
from  having  disposed  of  the  comparatively  simple  question 
as  to  the  operations  which  may  be  properly  undertaken  by  a 
naval  squadron  against  an  undefended  seaboard."  On  the 
question  of  precedent,  it  may  be  here  mentioned  that  in  1866 
the  city  of  Valparaiso,  which  was  left  absolutely  undefended, 
was  bombarded  by  the  Spanish  fleet,  after  a  delay — conceded 
\ij  the  Spanish  admiral,  it  is  stated,  on  the  representations 
of  the  commander  of  the  British  fleet  then  off  the  port — had 
been  granted  ia  order  to  give  the  inhabitants  time  to  with- 
draw. 

It  is  true  that  the  delegates  of  all  the  States  of  Europe 
laid  it  down,  inter  alia,  at  the  Brussels  Conference  of  1874, 
assembled  at  the  invitation  of  the  Emperor  of  Russia,  that 
open  or  undefended  towns  cannot  be  attacked  or  bombarded ; 
but  such  irresponsible  expressions  of  opinion  or  sentiment  can- 
not be  looked  upon  as  binding  upon  any  one.     Lord  Derby, 
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indeed,  writing  on  the  subject  of  this  Conference,  declared 
that  "  A  careful  consideration  of  the  whole  matter  has  con- 
vinced her  Majesty's  Government  that  it  is  their  duty  firmly 
to  repudiate,  on  behalf  of  Great  Britain  and  her  alKes  in  any 
future  war,  any  project  for  altering  the  principles  of  inter- 
national law  upon  which  this  country  has  hitherto  acted;  and, 
above  all,  to  refuse  to  be  a  party  to  any  agreement  the  effect 
of  which  would  be  to  facilitate  aggressive  wars  and  to 
paralyse  the  patriotic  efforts  of  an  invaded  people  "  (a). 

The  Times,  treating  on  this  subject  {b),  writes  as  follows  : 
"  The  riiles  of  international  law  are  singularly  precarious 
agreements,  observable  just  so  long  as  it  may  suit  the 
strongest  nations  to  observe  them,  and  not  a  moment  longer. 
It  is  but  a  Tcry  few  years  siace  Admiral  Aube,  a  French 
officer  of  the  highest  distraction,  and  afterwards  for  a  con- 
siderable time  Minister  of  Marine,  published  in  the  Bevue  des 
Beux  Moncles  an  article  in  which  he  laid  it  down  that  Prance, 
in  any  future  war  with  a  country  like  England,  would  make 
at  once  for  the  coast  towns,  and  either  bombard  them  without 
mercy  or  hold  them  to  heavy  ransom."  And  Admiral  De 
Horsey,  writing  to  the  same  journal  (c) ,  expresses  himself  thus : 
"  A  state  of  war,  I  venture  to  maintain,  not  only  warrants, 
but  makes  it  the  duty  of  a  belKgerent  to  do  everything  in  his 
power,  consistent  with  humanity  and  the  rights  of  neutrals, 
to  induce  his  enemy  to  sue  for  peace.  Few  will  deny  the 
above  brief  definition  of  a  belligerent's  duty,  and  if  that  be 
granted,  it  is  obvious  that  in  pursuance  of  this  object  every- 
thing belonging  to  an  enemy,  whether  afloat  or  on  land, 
which  can  afford  shelter,  means  of  repair,  aid  or  subsistence 
to  his  forces,  is  subject  to  capture  or  destruction ;  and  that 

[a]  This  expression  of  aentiment  is  interesting  in  oonjuuotion  with  any 
consideration  of  the  novelties  formulated  by  the  Declaration  of  Paris. 
(i)  10th  August,  1888. 
(c)  25th  August,  1888. 
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rioh  towns  are  liable  to  reasonable  ransom,  and,  in  default  of 
compliance,  to  bombardment.  This  appears  to  be  the  com- 
mon-sense view  of  war,  in  order  to  make  it  short,  sharp,  and 
decisive,  and  to  render  so  terrible  a  scourge  one  of  rare  occur- 
rence. .  .  .  What  towns  should  be  subjected  to  ransom, 
and  what  ransom  would  be  reasonable,  are  matters  which 
must  be  left  to  the  judgment  and  humanity  of  the  commander 
at  the  time — of  course,  under  general  instructions  from  his 
government." 

So  that,  as  matters  now  stand,  the  whole  question  of  bom- 
bardment of  seaboard  towns  must  be  considered  open  ;  and, 
unless  meantime  dealt  with  by  international  treaty,  or  other- 
wise determined,  it  may  not  unreasonably  be  assimied  that  in 
the  event  of  the  occurrence  of  naval  hostilities  in  the  future, 
the  example  of  the  peaceful  British  naval  manoeuvres  already 
referred  to  will,  should  occasion  arise  for  following  it,  be 
regarded  as  a  precedent  to  be  observed  in  actual  war. 
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Insurance, — Fire. 

The  ordinary  form  of  fire  policy  excludes  the  risk  of  loss  or 
injury  caused  by  enemies  or  hostilities,  by  the  following  or 
similar  words : — 

"This  policy  does  not  cover  ....  any  loss  or  damage  occa- 
sioned by  or  in  oonsecLuence  of  invasion,  foreign  enemy,  hostilities, 
riot,  civil  commotion,  or  earthquakes." 


The  Eight  to  Bomhard  Seaboard  Towns  is  the  last  of 
the  direct  belligerent  rights  against  the  enemy  scheduled  on. 
p.  36,  supra.  The  rights  next  demanding  consideration  are 
those  indirect  rights  "which  consist  in  prohibiting  neutrals 
from  carrying  supplies  to  the  enemy,  and  generally  from 
acting  in  opposition  to  the  principles  of  neutrality  which  are 
by  the  common  law  of  nations  to  be  observed  by  neutral 
powers.  Let  us  now  proceed  to  classify  these  indirect  rights 
under  the  head  "  Belligerent  Eights  against  Neutrals." 
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Adjudication  .  .  .  .  .  .       .  154 

Capture  and  Confiscation  of  Contraband  of  War     .  .  .156 

Capture  and  Confiscation  of  Property  involved  in  the  attempt  to 
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Capture  and  Confiscation  of  Property  involved  in — 

Resistance  to  Visit  and  Search       ....  212 
Attempt  at  Rescue        .  .  .  .  .       .  216 

Capture  and,  in  certain  cases,  Confiscation  of  Property  involved  in 
Sailing  under  False  Papers,  or  in  the  Suppression  or  Destruc- 
tion of  Papers  (with  remarks  as  to  the  Papers  to  be  carried)  .  219 

Capture  and  Confiscation  of  Property  engaged  in  the  Privileged 
Trade  of  the  Enemy;  Sailing  under  Flag  and  Pass  of  the 
Enemy ;  Engaging  in  Illicit  Trade  (the  "Continuous  Voyage" 
question)  .  .  .  .  .  .  _  233 

Pre-emption        .  .  .  .  .  .  _       _  244 
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Visit  and  Search. 

The  right  of  visitation  and  searcli  is  one  of  great  antiquity, 
having  apparently  been  commonly  recognised  so  far  back  as 
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the  twelfth  century.  It  is  obvious  that  if  the  right  of 
maritime  capture  be  admitted,  the  precedent  right  of  visit  and 
search  must  also  be  admitted.  For  how  otherwise  can  it  be 
ascertaiued  whether  a  merchant  ship  really  belongs  to  the 
country  whose  flag  she  is  flying  ;  or  that  she  is  engaged  on 
a  legitimate  voyage  or  in  a  legitimate  trade ;  or  that  no  part 
of  her  cargo  is  confiscable  under  the  law  of  nations  ?  It  is, 
in  fact,  an  iacontestable  right  founded  on  necessity,  and  one 
which  has  survived  all  attempts  to  dispute  or  deny  it.  As 
was  observed  by  Sir  "W.  Scott  iu  the  well-known  case  of  The 
Sicedish  Convoy,  to  be  referred  to  presently,  even  those  who 
contend  for  the  iuadmissible  rule  that  "  free  ships  make  (by 
the  law  of  nations)  free  goods,"  must  admit  the  exercise  of 
the  right  for  the  purpose  of  ascertaining  whether  the  ships 
toe  free  or  not.  The  right  may,  of  course,  be  dealt  with  by 
treaty,  but  any  such  special  conventions  will  doubtless 
confine  themselves  to  the  mode  in  which  the  right  is  to  be 
exercised,  and  will  not  operate  as  its  renunciation  or  abandon- 
ment. For  it  is  diflScult  to  see  how  any  nation  which  main- 
tains the  right  to  effect  maritime  capture  can  abandon  the 
necessarily  antecedent  right  of  visit  and  examination.  The 
right  of  visit  and  search  is  distinctly  a  war  right,  though 
there  are  apparently  cases  in  which  the  right  of  visit  may  be 
exercised  in  time  of  peace, — as,  for  example,  on  suspicion  of 
piracy,  of  breaking  revenue  laws,  and  of  aiding  rebels ;  and 
special  treaty  provisions  have  been  made  respecting  it,  with  a 
view  to  enforcement  of  the  international  provisions  against 
the  slave  trade.  At  one  time  the  British  Grovernment  drew 
a  distinction  between  the  right  of  visit,  to  which  it  laid  claim 
in  time  of  peace,  and  the  right  of  search.  The  Grovernment 
of  the  United  States,  however,  declined  to  recognise  such  a 
distinction,  arguing  that  the  right  of  visit,  logically  con- 
sidered, practically  carried  with  it  the  right  of  search.  This 
difference  of  view  arose   out  of  the  British  endeavours  to 
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suppress  the  trade  in  slaves  on  the  AMcan  coast,  hut  it  was 
apparently  ultimately  overcome  hy  the  formulation  of 
special  provisions  to  meet  the  case.  That  these  two  rights  are 
technicaUy  different,  and  that  the  right  of  visit  does  not  of 
necessity  involve  the  right  to  search,  seems  evident.  But 
whether  they  should  hy  the  law  of  nations  he  regarded  as  alto- 
gether distinct,  or  as  practically  indistinguishable,  appears  to 
he  unsettled.  Twiss  makes  a  distinction  between  the  right  of 
visit  and  the  right  of  external  inspection,  which  he  terms  the 
right  of  approach  (a).  No  such  right  as  the  latter,  however, 
appears  ever  to  have  been  either  asserted  or  denied  under  the 
law  of  nations,  and  seeing  that  the  high  seas  are  the 
property  of  no  one,  and  that  all  have  an  equal  right  to  their 
free  use,  there  can  scarcely  be  any  question  as  to  the  right 
of  one  vessel  to  approach  as  closely  to  another  as  may  he 
consistent  with  the  safe  and  unimpeded  navigation  of  both. 
At  the  same  time,  as  he  indicates,  the  right  of  approach  rests 
upon  a  different  footing  in  times  of  peace  and  in  times  of 
hostilities ;  and  an  approach  which  in  the  former  case  would 
pass  unnoticed  might  in  the  latter  he  regarded  by  the  vessel 
approached  as  evidence  of  a  design  to  effect  a  capture,  and, 
therefore,  to  justify  the  initiation  of  hostile  defensive  pro- 
ceedings. 

The  right  of  search  exists  only  as  agaiast  private  vessels 
and  not  against  ships  of  war.  The  proposition  that  public 
warships  are,  as  such,  exempt  from  aU  jurisdiction  beyond 
that  of  the  sovereign  power  to  which  they  belong,  has  been 
uniformly  conceded.  It  is  less  obvious  whether  war  vessels, 
though  exempt  from  search,  are  equally  exempt  from  the 
right  of  visit ;  but  presumably,  if  a  vessel's  public  character 
be  manifest  it  would  be  unlawful  to  claim  the  right  of  visit 

(a)  Law  of  Nations  in  Time  of  War,  pp.  179,  180. 
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against  her.  This  exemption  does  not,  however,  exist  in 
favour  of  privateers,  for  the  right  of  a  vessel  to  sail  iinder 
this  title  can  only  be  verified  by  visit  and  inspection  of  her 
commander's  eonunission  of  war. 

Notwithstanding  that  the  right  of  visit  and  search  is 
supported  by  the  accepted  usage  of  centuries,  and  is  clearly 
in  accord  with  the  principles  of  the  common  law  of  nations, 
several  attempts  have  been  made  in  European  history  to  resist 
it.  Thus,  in  1780,  Eussia,  Sweden,  Denmark,  and  some 
inferior  States,  entered  into  a  league  of  armed  neutrality — in 
reality  against  England,  but  professedly  for  the  purpose  of 
supporting  the  principle  that  "  free  ships  make  free  goods," 
and  that  the  neutral  flag  should  exclude  the  right  of  search. 
The  British  Government  at  once  declared  their  intention  to 
resist,  and  persistently  resisted,  this  attempt  to  introduce  by 
force  a  new  code  of  maritime  law,  inconsistent  with  England's 
maritime  rights,  and  hostile  to  her  interests.  In  1799  this 
determination  on  the  part  of  the  British  Government  was 
manifested  in  a  sufiiciently  marked  manner.  War  was  at 
that  time  prevailing  between  this  country  and  France,  and  a 
convoy  of  Swedish  vessels  was  encountered  by  a  British 
squadron.  This  squadron  having  proposed  to  exercise  the 
right  of  search  over  the  vessels  under  convoy,  the  convoying 
Swedish  war  ship  interposed,  and  refused  to  allow  the  search. 
Whereupon,  without  further  ado,  the  squadron  captured  the 
whole  fleet  under  convoy,  and  brought  the  vessels  in  for 
adjudication.  The  case  of  The  Maria  ib),  one  of  the  fleet,  was 
heard  before  Sir  W.  Scott,  who  affirmed  the  right  of  visit 
and  search  in  regard  to  merchant  ships  as  being  an  in- 
contestable right  of  a  belligerent,  and  he  decreed  condemnation 
for  contravention  of  the  right  (c). 

(J)  1  Eob.  340. 

(e)  Por  a  review  of  the  consequences  of  Resistance  to  Visit  and  Search, 
vide  p.  212,  infra. 

L   2 
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That  Great  Britain  was  determined  at  all  costs  to  resist  any 
sucli  obnoxious  pretension  as  the  foregoing,  was  sufficiently 
obvious,  her  action  in  the  case  of  the  Swedish  convoy  being 
evidence,  as  "Wheaton  aptly  expresses  it,  of  an  intention  to 
throw  down  the  glove  to  all  the  world;  But,  notwithstanding, 
in  the  wars  ensuing  on  the  French  Eevolution,  a  second  armed 
neutrality  was  formed  between  Russia,  Denmark,  Sweden 
and  Prussia,  under  the  title  of  "  The  Baltic  Confederacy,"  in 
which  the  former  pretensions  were  revived.  The  confederacy 
agreed  that  a  declaration  by  officers  in  charge  of  a  convoy 
that  the  vessels  under  convoy  had  no  contraband  on  board, 
should  exclude  the  right  of  visit  and  search.  The  league 
was,  however,  met  by  such  prompt  and  vigorous  opposition 
on  the  part  of  Grreat  Britain  that  it  was  rendered  abortive, 
and  the  right  of  search  became  on  all  hands  admitted  to  the 
fullest  extent.  As  a  result,  a  convention  was,  in  1801,  settled 
between  this  country  and  Russia,  to  which  the  other  northern 
powers  subsequently  acceded,  providing  (d)  (1)  that  the  right 
of  search  should  only  be  exercised  by  war-ships,  and  should 
not  extend  to  privateers ;  (2)  That  the  owners  of  merchantmen 
should,  before  being  allowed  to  sail  under  convoy,  produce 
to  the  commander  of  the  convoy  passports  and  certificates ; 

(3)  That  the  convoy  and  merchant  ships  should  keep  out  of 
cannon-shot,  if  possible,  and  that  for  the  purpose  of  making 
a  search  a  boat  should  be  sent  by  the  belligerent  to  the  convoy ; 

(4)  That  no  search  should  be  made  if  the  papers  were  in  form 
and  there  was  no  good  motive  for  suspicion  ;  in  the  contrary 
case,  the  commander  of  the  convoy  was  to  detain  the 
■merchantman  for  sufficient  time  to  allow  of  search,  which  was 
to  be  made  in  the  presence  of  officers  selected  by  the  com- 
manders of  both  war-ships  ;  (5)  If  there  appeared  sufficient 
reason  for  making  further  search,  notification  of  the  intention 


{d)   Vide  Cobbett'a  Leading  Cases,  p.  249. 
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to  do  so  was  to  be  made  to  the  commander  of  the  convoy,  the 
latter  having  the  right  to  appoint  an  officer  and  to  remain  on 
board  and  assist  at  the  examination ;  the  merchant  ship  in 
such  case  to  be  taken  as  soon  as  possible  to  the  nearest  and 
most  convenient  port  of  the  belligerent,  and  the  search  to  be 
made  with  aU  possible  despatch ;  (6)  If  a  merchantman 
under  convoy  should  be  detained  without  sufficient  cause,  the 
conmiander  of  the  visiting  ship  not  only  to  be  bound  to  make 
compensation,  but  to  suffer  further  punishment  for  every  act 
of  violence  committed ;  on  the  other  hand,  a  convoying 
ship  not  to  be  allowed  to  resist  by  force  the  detention  of  a 
merchantman. 

By  the  municipal  regulations  of  some  of  the  European 
powers  it  is  provided  that  merchant  vessels  under  convoy  shall 
be  exempt  from  search  on  a  satisfactory  declaration  being 
made  by  the  convoying  officer ;  but  Great  Britain  has  always 
refused  to  admit,  so  far  as  she  is  concerned,  any  such  restriction 
of  the  belligerent  right  of  visitation  and  search.  The  United 
States  Glovemment,  in  this  case  and  in  that  of  most  other 
principles  of  the  law  of  nations,  has  laid  down  rules  similar 
to  those  maintained  by  this  country ;  but  on  one  somewhat 
important  detail  in  this  connexion,  the  two  countries  are  at 
issue.  For  whereas  Great  Britain  claims  the  right  to  search 
for  her  seamen  or  other  subjects  on  the  high  seas,  into  what- 
ever service  they  may  have  entered,  the  government  of  the 
United  States  declines  to  admit  any  such  right.  This  diffe- 
rence was  one  principal  cause  of  the  war  between  Great 
Britain  and  the  United  States  in  1812. 

The  mode  in  which  the  right  of  visit  and  search  is  to  be 
exercised  may  be,  and  probably  comm,only  is,  regulated  by 
international  treaty.  In  the  absence  of  stipulation  to  the 
contrary,  it  would  appear  that  private  ships  of  war  have  an 
equal  right  with  public  vessels  to  visit  and  search  neutral 
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vessels,  their  commission  of  war  being  a  sufficient  warrant  m 
this  respect.     It  has  sometimes  been  stipulated  that  no  war- 
ship shall  come  withia  cannon-shot,  or  half  cannon-shot,  as 
the  case  may  be,  whilst  exercising  the  right  of  visit.     On  or 
before  arriving  at  such  a  distance,  the  iatention  to  visit  should 
be  intimated  by  the  firing  of  a  blank  charge,  and  on  this 
intimation  the  neutral  vessel  should  at  once  signify  her  ac- 
quiescence by  lowering  her  sails  or  otherwise  bringing  herself 
to.     That  an  affirming  gun  should  be  fired  seems  a  reasonable 
requirement;    but  Mr.  Justice  Story,  ia  the  case  of  .The 
Mariana  Flora  (e),  did  not  admit  the  existence  of  any  uni- 
versal rule  or  obligation  to  this  effect.     Such  a  provision 
might  exist  by  regulation  or  usage  in  the  case  of  particular 
states,  but  the  circumstance  did  not  biud  other  nations.     The 
authorities  cited  by  Twiss,  in  his  Law  of  Nations  (/),  go  to 
confirm  the  soundness  of  Mr.  Justice  Story's  view ;  and  it 
would  seem  that,  however  usual  and  reasonable  the  affirming 
gun  may  be,  any  other  mode  of  communication  equally  in- 
telligible on  board  the  neutral  vessel  would  answer  the  pur- 
pose.    There  must,  however,  be  no  room  for  mistake  as  to 
the  intention  to  exercise  the  right  of  visit,  as  otherwise  the 
visitiag  vessel  may  be  found  liable  for  damage  resulting  to 
the  neutral  vessel  consequent  on  a  resistance  or  endeavour  to 
escape,  founded  on  ignorance.     But  until  both  the  intention 
and  the  right  to  visit  shall  have  been  unequivocally  conveyed 
to  the  neutral  vessel,  the  latter  is  under  no  obligation  to 
shorten  sail  or  lie  to  (g) .     The  visiting  vessel  must  also  hoist 
her  military  flag  in  evidence  of  her  true  character,  and  of  her 
consequent  right  to  visit ;  and  when  these  two  conditions 
shall  have  been  fulfilled,  it  is  presumably  incumbent  on  the 
neutral  to  at  once  shorten  sail  or  lie  to. 

(«)  H  Wheatm,  p.  50. 

(/)  "  ■War,"  pp.  182-3. 

{g)  The  San  Juan  Baptista,  5  Rob.  34. 
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If,  notwithstanding,  she  should  continue  on  her  course  with- 
out heeding  the  intimation,  the  visiting  vessel  would  be  war- 
ranted in  regarding  such  conduct  as  evidence  of  an  attempt 
to  evade  the  right  of  visit,  and  the  neutral  vessel  would  have 
no  right  to  complain  if,  on  attempting  flight,  she  should  he 
fired  into  hy  the  belligerent  war-ship.  And  the  neutral  must 
not  decline  to  permit  visit  by  a  privateer  until  the  commander 
of  the  latter  shall  have  exhibited  his  commission  of  war.  To 
proceed  otherwise  wiU.  be  to  subject  the  vessel  to  capture  on 
the  ground  of  illegal  resistance  to  the  right  of  visit.  When 
the  neutral  has  stopped  on  her  course,  the  war-ship  is  entitled 
to  send  a  boat's  crew  on  board  for  examination  of  the  ship's 
papers,  and,  if  found  necessary,  for  instituting  a  search.  The 
visit  and  search  must  be  conducted  in  such  a  manner  as  to 
cause  no  unnecessary  alarm  to  the  neutral,  and  for  this  reason 
the  boat  sent  ofE  should  be  manned  by  a  small  crew,  in  order 
to  avoid  any  needless  demonstration  of  force.  For  it  must 
be  remembered  that  the  neutral  vessel  is  presumably  engaged 
in  a  lawful  and  pacific  trade,  in  conformity  with  the  law  of 
nations,  and  that  her  officers  and  crew  are  accordingly  en- 
titled to  be  treated  with  the  courtesy  due  to  peaceable  subjects 
of  a  Mendly  nation  until,  by  their  conduct  or  actions,  they 
shall  have  forfeited  this  right.  And  the  visit  and  search 
must  be  conducted  generally  with  due  care  and  regard  to  the 
safety  and  rights  of  the  vessel  {h) ;  and,  of  course,  to  the 
stipulations  of  any  treaties  covering  the  case.  Should  a  bel- 
ligerent vessel,  ia  exercising  the  right,  proceed  in  an  aggres- 
sive manner,  the  circumstance  may  be  regarded  by  the  neutral 
nation  as  an  unfriendly  act  demanding  satisfactory  explana- 
tion and  reparation. 

It  is  the  duty  of  merchant  vessels  to  show  their  real  colours 
on  meeting  with  a  ship  of  war,  in  order  that  their  nationality 


(A)  The  Anna,  Maria,  2  WTieaton,  327. 
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may  be  verified.     And  in  time  of  war  especially  tlie  neutral 
master  is  required  to  have  knowledge  as  to  his  cargo.     A 
prudent  master,  having  regard  to  the  possible  consequences 
of  iusuffieient  knowledge  on  this  poiat,  will  take  care  to  be 
provided  with  such  documentary  evidence  as  will  relieve  him 
from  the  possible  inconvenience  of  search  or  detainment — 
events  which  may  be  rendered  necessary  by  unsatisfactory 
replies  on  his  part  (i).     He  must  also  produce  aU  the  ship's 
papers,  and  his  instructions  (k).     If  his  voyage  or  destination 
be  alternative,  the  fact  should  appear  on  the  papers,  for  other- 
wise belligerent  cruisers  may  be  misled  (l).     General  clear- 
ances are  regarded  critically,  and,  if  available  to  an  enemy's 
port,  should  be  attended  by  affidavit  as  to  the  inoffensive 
nature  of  the  cargo  (m).     It  is  essential  that  the  ship's  papers 
should  be  regular  and  in  order  (w).     A  deficiency  of  the 
usual  and  proper  documents,  or  inconsistency  amongst  the 
documents  themselves,  though  not  necessarily  entailing  con- 
demnation, may  involve  the  carrying  of  the  vessel  into  port 
for  adjudication,    and   render  the    neutral  liable    for  the 
captors'  costs.     The  carrying  of  false  papers,  and  the  sup- 
pression or  destruction   of  papers,  is  ordinarily  a  heinous 
offence,  which  may  involve  confiscation  of  the  property  (o) . 

It  has  on  occasion  been  provided  by  treaty  that  the  neutral 
master  shall  in  the  first  instance  proceed  on  board  the  war- 
vessel  with  his  papers  ;  and  it  is  doubtless  generally  within 
the  discretion  of  the  commander  of  a  belligerent  vessel  to 
forego  the  right  of  visit  on  these  terms.  As  a  matter  of 
right  and  common  usage,  however,  a  boat's  crew  may  be  sent 

(j)  The  Eenrom,  2  Eob.  15. 

(A)  The  Concordia,  1  Eob.  120. 

(I)  The  JufErau  Anna,  1  Eob.  120. 

(m)  The  Eenrom,  supra. 

In)  The  Calypso,  2  Eob.  158. 

(o)  The  subject  of  papers  to  be  carried,  and  of  irregularities  iu  oonnexioii 
with  the  same,  -will  be  found  under  the  head  "  Sailing  under  False  Papers,"- 
pp.  219—228, 
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off  to  the  neutral  vessel  as  already  mentioned.  The  refusal 
by  the  master  of  a  neutral  vessel  to  permit  the  ship's  papers 
to  be  taken  on  board  a  belligerent  cruiser  when  demanded, 
to  be  there  examined,  may  be  deemed  a  resistance  to  the 
right  of  visit  and  search  (^j). 

The  right  of  visit  and  search  implies  a  power,  in  the  prize 
court  of  the  beUigerent  to  which  a  captured  neutral  vessel  is 
sent  for  adjudication,  to  order  an  examination  of  the  cargo 
sufficient  to  ascertain  its  character.  And  evidence  so  acquired 
may  be  employed  as  further  proof  of  the  culpability  of  the 
voyage  {q). 

The  consequence  of  resistance  of  the  right  of  visit  and 
search  is  confiscation, — a  subject  which  wiU  be  considered  in 
its  place  (r). 


In  the  same  manner  as  the  right  to  capture  neutral  vessels 
engaged  in  obnoxious  trade  involves  the  antecedent  right  to 
visit  and  search  neutral  vessels,  so  the  right  to  visit  and  search 
carries  with  it  the  naturally  consequent  right  to  carry  into 
port  for  adjudication  vessels  as  to  which  the  visit  and  search 
— both  or  either — have  established  prima  facie  grounds  for 
further  investigation.  To  the  consideration  of  this  subject 
let  us  now  briefly  refer. 

(p)  The  Feterhoff,  Blatch.  Pr.  Ca.  464. 

{q)  The  Springbok,  ii.  349. 

(r)    Vide  p.  212,  infra,  "  Eeaistanoe  to  Visit  and  Search." 
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Caeeying  of  Suspected  Vessels  into  Poet  for 
Examination  and  Adjudication. 


The  right  of  visit  and  search  heing  in  itself  in  accordance 
with  the  law  of  nations,  no  compensation  is  claimable  by 
neutrals  on  the  ground  that  the  exercise  of  the  right  resulted 
in  proviQg  that  there  was  as  a  fact  no  just  cause  for  putting  it 
in  force.  If,  however,  special  treaty  provisions  be  made  as 
to  the  mode  of  execution,  no  doubt  a  belligerent  commander 
acting  in  defiance  of  such  stipulations  would  expose  himself 
to  a  claim  for  indemnification  on  the  part  of  the  aggrieved 
neutral.  The  right  of  visit  and  search  carries  with  it,  as  we 
have  seen,  the  right  in  case  of  need  to  carry  the  visited  vessel 
into  port  for  further  examination  and  adjudication  ;  but  this 
right  is  qualified  by  the  condition  that  it  must  be  exercised 
only  if  there  be  reasonable  grounds  for  proceeding  to  such  an 
extremity.  The  search  is  lawful,  whether  in  all  cases  reason- 
able or  not ;  but  the  subsequent  capttire  may  be  a  tortious 
act  giving  rise  to  a  claim  for  costs  and  damages  (a).  On 
the  other  hand,  if  the  carrying  into  port  be  caused  by  any 
act  or  default  on  the  part  of  the  neutral  master,  he  may  be 
mulcted  in  the  captors'  costs.  The  important  subject  of 
Adjudication,  with  the  attendant  subjects  Costs  and  Damages, 
wiU  be  specially  discussed  under  the  general  head  Obligations 
of  Belligerents  (b). 

It  lies  with  the  neutral  master  to  prove  to  the  reasonable 
satisfaction  of  the  commander  of  the  belligerent  war-ship 


(a)  La  Jewm  Eugenie,  2  Mason,  439. 
(i)   Vide  p.  316,  infra. 
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that  both  voyage  and  cargo  are  in  conformity  with  the  rights 
and  lawful  requirements  of  the  belligerent;  and  on  the 
master's  failure  to  supply  proofs  in  all  respects  satisfactory, 
he  must  accept  the  consequence  of  being  taken  into  port  for 
further  investigations.  A  seizure  so  arising  is,  as  has  been 
already  indicated  (c) ,  a  capture  for  which  underwriters  are 
liable  on  due  notice  of  abandonment. 

(c)    Vide  p.  68,  supra. 
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Captuee  and  Confiscation  of 
CONTRABAND    OF    WAR. 

For  convenience,  the  consideration  of  this  important  subject 
has  been  divided  under  the  following  heads,  viz. : — 

Definition ;  a  brief  preamble. 

Ancient  Usage ;  showing  the  rule  of  coniiscation  in  early 
times. 

Modern  Usage ;  the  principles  held  to  govern  the  usage 
nowadays. 

Neutral  right  to  carry  on  trade ;  indicating  that  neutrals 
may  carry  on  their  ordinary  trade  as  between  them- 
selves without  interference  from  belligerents;  and 
that  they  may  trade  freely  with  belligerent  ports 
not  blockaded,  but  subject  to  the  belligerent  right 
to  confiscate  any  contraband  of  war  conveyed  by 
them  to  the  enemy. 

What  goods  are  of  a  Contraband  Nature  ? — A  classifica- 
tion of  goods  into  three  heads,  viz.  (a)  Warlike ; 
(b)  Peaceful;  (c)  Equivocal;  with  a  review  of 
treaties  bearing  on  the  subject  of  classification. 

Goods  of  Ec[uivocal  Nature.  (In  past  times.) — A  survey 
of  the  equivocal  articles  which  have  been  regarded 
as  contraband  :  treaties  in  the  same  connexion :  the 
test  of  the  quality  to  be  ascribed  to  the  goods. 

Provisions.  (In  past  times.)— Whether  to  be  allowed  to 
go  free,  to  be  pre-empted,  or  to  be  condemned  as 
contraband.     The  general  principle.     Precedents. 


Capture  of  Contraband  of  War.    157 

Goods  of  Equivocal  Nature,  including  Provisions.  (Now- 
adays.)— The  articles  -which  in  the  present  days  of 
iron  vessels  and  steam  propulsion  are  likely  to  be 
regarded  as  contraband  or  subjected  to  pre-emption. 

The  Belligerent  Destination.  (Nothing  can  be  condemned 
as  contraband  of  war  which  is  not  destined  for  bel- 
ligerent use.) — The  circumstance  that  the  destina- 
tion of  the  ship  is  neutral  will  not  render  warEke 
goods  non-contraband  if  their  ulterior  destination 
be  hostile. 

Application  of  the  Penalty  of  Confiscation. — If  the  master 
be  guilty  of  fraudulent  misconduct,  the  ship  may  be 
condemned  as  well  as  the  contraband  goods.  Con- 
traband goods  taint  and  involve  in  condemnation 
permissive  goods  belonging  to  the  same  owner.  No 
freight  is  payable  in  respect  of  contraband  goods 
by  their  captors,  &c. 

Summary  of  the  above. 

Insurance. — Observations  generally. 

Definition.  — "  Contraband,"  from  contra,  and  the  Low 
Latia  bandum,  a  proclamation ;  the  word  handum  having 
come  down  to  us  as  "ban,"  more  familiar  in  its  plural  form 
"banns."  "Contraband,"  therefore,  that  which  is  contrary 
to  proclamation.  The  term  is,  however,  within  the  meaning 
of  the  law  of  nations  to  be  understood  as  implying  a  condi- 
tion of  war  ;  so  that  in  this  sense,  before  any  article  can  be 
considered  contraband  of  war,  it  must  appear  that  it  has 
become  so  owing  to  hostilities  {d).  According  to  Dr.  Twiss, 
the  term  was  first  used  in  1625,  when  it  was  employed  in  an 


{d)  Wilbraham  v.  "Wartnaby,  1  Lloyd  &  Wels.  144. 
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international  treaty  to  describe  articles  which  neutrals  might 
not  rightfully  carry  to  an  enemy's  country  in  time  of  war. 

To  constitute  goods  contraband  of  war,  two  conditions  have 
to  be  fulfilled,  viz. : — 

(1)  The  articles  must  be  subservient  to  warlike  uses;  and 

(2)  They  must  be  intended  for  use  by  a  belligerent. 

These  several  conditions  will  be  considered  presently ;  but  it 
may  be  convenient  first  to  briefly  review  the  ancient  and  the 
modem  usage  in  respect  of  contraband  generally,  and,  further, 
to  consider  the  position  of  neutrals  as  regards  their  right  to 
carry  on  their  ordinary  commerce,  notwithstanding  that  the 
nations  with  whom  they  are  accustomed  to  trade  may  be 
engaged  in  hostilities  as  between  themselves. 

Ancient  Usage. — The  ancient  practice  was  to  forbid  by 
proclamation  all  commerce  whatever  between  neutral  states 
and  the  adverse  belligerent,  and  to  deem  adherents  of  the 
enemy  all  merchants  who,  disregarding  the  proclamation, 
continued  to  trade  with  his  ports.  Such  a  practice  was,  how- 
ever, founded  solely  on  an  arbitrary  right,  and  consequently, 
in  course  of  time,  it  gave  way  to  more  equitable  principles. 
According  to  Chancellor  Kent  (e),  the  ancient  practice  was  to 
seize  the  contraband  goods  and  keep  them  on  paying  their 
value ;  but  it  may  be  doubted  whether  such  a  gentle  mode 
of  repressing  trade  with  the  enemy,  which  it  was  originally 
deemed  rightful  to  forbid  absolutely,  found  favour  to  any 
great  extent  or  for  any  considerable  period.  Tor  to  give  and 
maintain  practical  effect  to  a  prohibition  to  carry  on  a  certain 
trade,  measures  more  actively  deterrent  are  required  than  the 
mere  resort  to  pre-emption.  Sir  W.  Scott,  indeed,  in  The 
Neutralitet  (/),  remarked  that  the  ancient  practice  was  to 

(e)  International  Law,  2nd  ed.,  p.  338. 
(/)  3  Bob.  295. 
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condemn  ships  found  to  be  carrying  contraband  of  war,  and 
declared  that  it  could  not  be  denied  that  this  practice  was 
perfectly  defensible  on  every  principle  of  justice. 

Modern  Usage. — The  principle  underlying  the  modem 
application  of  the  law  of  nations  in  relation  to  contraband 
is  the  right  of  a  belligerent  to  prohibit  and  prevent  the 
supply  to  the  enemy  by  neutrals  of  all  articles  calculated  to 
strengthen  the  enemy's  hand,  or  to  enable  or  encourage  him 
to  persevere  in  the  prosecution  of  hostilities.  A  nation  which 
has  exhausted  all  peaceable  means  of  redress,  without  success, 
has  no  other  resource  than  force  of  arms ;  and  in  the  prosecu- 
tion of  such  a  final  appeal  to  justice  the  belligerent  has,  by 
imiversal  consent,  the  right  to  demand  that  non-combatants 
shall  stand  aside  and  do  nothing  to  stimulate  the  resistance 
of  the  foe.  In  order  to  reduce  the  latter  to  submission  the 
belligerent  may  blockade  all  or  any  of  the  enemy's  ports,  and 
confiscate  all  supplies  and  property  of  whatever  kind  involved 
in  an  attempt  to  violate  the  blockade.  If  blockade  be  im- 
practicable or  inconvenient  the  belligerent  has  none  the  less 
the  right  to  impose  a  qualified  blockade  of  another  kind,  by 
which  it  is  forbidden  to  neutrals  to  carry  to  the  enemy  any 
goods  in  the  nature  of  warKke  supplies.  This  is  a  prohibitive 
right  so  well  known  and  understood  that  it  goes  without 
saying ;  and  although  it  may  be  reasonable  and  proper  that, 
on  the  outbreak  of  hostilities,  belligerents  should  declare  what 
are  the  supplies  which  they  intend  to  regard  as  unlawful  or 
contraband,  the  circumstance  that  no  such  list  has  been  pub- 
lished cannot  be  averred  by  neutrals  as  a  justification  for  the 
shipment  of  munitions  of  war  to  a  country  known  to  be  en- 
gaged in  hostilities.  The  public  declaration  of  war,  or  the 
actual  outbreak  of  hostilities,  is  regarded  as  de  facto  a  notice 
to  all  the  world  that  warlike  supplies  sent  to  either  of  the 
belligerents  vrill  be  looked  upon  by  the  other  as  contraband. 
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As  regards  supplies  distinctly  warlike,  there  can  be  no  doubt 
as  to  tbeir  unlawfulness,  without  special  declaration  of  the 
fact.  But  there  are  goods  of  equivocal  use— goods  andpitis 
usus,  as  they  axe  technically  termed — which  are  not  neces- 
sarily contraband,  but  become  so  if  so  considered  by  a  belli- 
gerent. And  there  can  be  no  doubt  that,  as  a  belligerent 
may  reasonably  be  deemed  the  best  judge  of  what  supplies 
to  the  enemy  constitute  a  danger  to  himself,  he  has  the  right 
to  prohibit  the  supply  of  such  articles  as  he,  in  his  discre- 
tion, may  deem  contraband  of  war.  A  general  declaration  as 
to  contraband  must,  however,  be  subject  to  any  special  treaty 
engagements  which  may  have  been  already  entered  into 
between  the  declarant  and  any  neutral  powers. 

Neutral  right  to  carry  on  trade. — This  right  on  the  part  of 
neutrals  falls  more  correctly  under  the  general  head  Eights 
of  Neutrals  {g),  but  some  reference  to  the  subject  may  fitly 
be  made  here.  And  let  it  be  noted  that  while  belligerents 
possess  an  undoubted  right  to  prohibit  neutrals  from  carryiug 
the  sinews  of  war  to  the  enemy,  such  right  does  not  extend  to 
this,  that  belligerents  are  entitled  to  exercise  any  interference 
whatever  in  the  ordinary  trade  of  neutrals  inter  se.  Thus  if 
A.  and  B.  go  to  war,  it  is  the  right  of  each  to  seize  and  con- 
fiscate munitions  of  war  shipped  by  non-belligerent  Z.  to  the 
other;  but  if  neutrals  T.  and  Z.  choose  to  trade  in  such 
articles  between  themselves  they  have  a  perfect  right  to  do  so, 
and  any  attempt  at  interference  on  the  part  of  A.  or  of  B. 
would  be  contrary  to  the  law  of  nations.  It  is  bad  enough 
that  T.  and  Z.  should  be  restricted  in  their  ordinary  dealings 
with  B.  because  A.  chooses  to  declare  war  against  him  :  but 
it  would  be  altogether  intolerable  if  A.  or  B.,  quarrelliug 
amongst  themselves,  should  claim  on  that  ground  a  right  to 

((?)  Vide  p.  345,  infra. 
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interfere  in  the   commerce  between  Y.  and  Z.    In  these 
remaxks  the  trade  between  the  neutrals  has  been  assumed  to 
he  bona  fide,  but  if  it  were  to  appear  that  Z.,  while  ostensibly 
shipping  warlike  stores  to  T.,  was  really  using  him,  with  his 
connivance,  as  a  conduit  pipe  for  illicit  supply  to  one  of  the 
belHgerents,  the  other  might  reasonably  decline  to  permit  the 
subterfuge.     Neutrals  have  an  undoubted  right  to  carry  on 
their  ordinary  lawful  trade,  but  this  right  is  conditional  and 
not  absolute.     That  is,  it  is  subject  to  the  condition  that  it 
shall  not  interfere  with  the  rights  of  belligerents  to  conduct 
hostilities  to  a  conclusion  free  from  any  interposition  on  the 
part  of  neutrals.     If  the  neutral  trade  operates  as  such  an 
interposition,  then  the  condition  on  which  the  trade  is  by  the 
law  of  nations  permissible  is  broken  and  it  becomes  unlawful. 
Or,  rather,  it  is  not  imlawful  within  the  strict  meaning  of  the 
word,  but  only  in  the  sense  that  it  gives  to  belligerents  the 
right  to  seize  and  confiscate.    There  are  two  conflicting  rights, 
that  of  the  neutral  to  carry  on  his  ordinary  trade,  and  that  of 
the  belligerent  to  prohibit  such  trade  so  far  as  it  strengthens 
the  hand  of  the  enemy,  and  to  confiscate  property  seized 
whilst  being  so  conveyed.     So  that  while  the  neutral  may 
engage  in  carrying  contraband  goods  to  a  belligerent,  he  must 
do  so  with  his  eyes  open  to  the  consequences  if  his  ship  should 
be  visited  and  searched  by  the  opposite  belligerent.     This 
position  was  clearly  laid  down  by  Lord  "Westbury  in  the  case 
Ex  parte  Chavasse,  In  re  Grazehrook  (Ji).      "In  the  view  of 
international  law  "  said  his  lordship,  "the  commerce  of  nations 
is  perfectly  free  and  unrestricted.     The  subjects  of  each 
nation  have  a  right  to  interchange  the  products  of  labour 
with  the  inhabitants  of  every  other  country.     If  hostilities 


[h)  12  L.  T.  (jST.  S.)  249.  Vide,  also,  The  Helen,  35  L.  J.  Ad.  2.  Witt 
respect  to  the  municipal  prohibition  of  exportation  of  contraband  goods,  vide 
p.  350, infra. 
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occur  between  two  nations  and  they  become  belligerents, 
neither  belligerent  has  a  right  to  impose,  or  to  require  a 
neutral  government  to  impose,  any  restrictions  on  the  com- 
merce of  its  subjects."  And  similarly  in  The  Santissima 
Trinidad  («')  the  United  States  Courts  said,  "  There  is  nothing 
in  our  laws  or  in  the  laws  of  nations  that  forbids  our  citizens 
from  sending  armed  vessels,  as  well  as  munitions  of  war,  to 
foreign  ports  for  sale.  It  is  a  commercial  adventure  which 
no  nation  is  bound  to  prohibit,  and  which  only  exposes  the 
persons  engaged  ia  it  to  the  penalty  of  confiscation." 

At  the  commencement  of  this  chapter  it  was  stated  that  to 
constitute  goods  contraband  of  war,  two  conditions  have  to  be 
fulfilled  viz : — 

(1)  The  articles  must  be  subservient  to  warlike  uses ;  and 

(2)  They  must  be  intended  for  use  by  a  belligerent. 

It  has,  then,  first  to  be  considered  what  are  the  goods  which 
may  be  held  to  come  within  the  first-named  condition. 

(1)  What  goods  are  of  a  contraband  nature  ? — For  present 
purposes  merchandise  may  be  classified  under  three  heads, 
viz. : — 

(a)  Goods  essentially  of  a  character  to  be  used  for  war- 

like purposes,  such  as  arms  and  ammunition. 

(b)  Goods  essentially  for  peaceful  uses,  such,  for  instance, 

as  siLk-stuffs,  and  articles  of  purely  domestic  use 
or  of  ornament. 

(o)  Goods  capable  of  use  either  for  warlike  or  peaceful 
purposes,  commonly  known  as  goods  ancipitis  usiis, 
such  as  provisions,  naval  stores,  and  money. 


(i)  7  Wheat.  283. 
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The  first  and  second  classes  present  no  difSculty.  It  is 
equally  clear  that  rifles,  tayonets,  and  rifle  cartridges  must 
be  deemed  contraband,  and  that  silk  dresses,  lace  curtains, 
and  grand  pianos  must  go  free.  The  difiaculty  is  as  to  the 
equivocal  goods,  the  articles  of  twofold  use.  That  we  may 
the  tetter  understand  the  light  in  which  such  goods  are  to  be 
regarded,  let  us  briefly  review  some  of  the  more  important  of 
the  public  declarations  and  treaties  relative  to  contraband 
generally,  from  early  times. 

In  1625  a  treaty  was  concluded  between  the  Dutch  and  the 
English,  known  as  the  treaty  of  Southampton,  declaring 
provisions  generally,  under  the  title  " munitions  de  louche" 
to  be  contraband ;  and  Charles  I.,  at  the  close  of  the  year,  in 
accordance  with  that  treaty,  published  a  declaration  that  "  all 
ships  carrying  corn  or  other  victuals,  or  any  munitions  of 
war,  to  or  for  the  King  of  Spain,  or  any  of  his  subjects,  shall 
and  ought  to  be  esteemed  as  lawful  prize."  And  in  the 
following  year  King  Charles  issued  a  further  proclamation 
that  the  articles  intended  by  his  previous  declaration  were 
"  ordinance,  armes  of  aU  sortes,  powder,  shott,  match,  brim- 
stone, copper,  iron,  cordage  of  all  kindes,  hempe,  sail,  canvas, 
danuce  pouldavis,  cables,  anchors,  mastes,  rafters,  boate  oars, 
baloks,  capraves,  deale  board,  clap  board,  pipe  staves,  and 
vessels,  and  vessel  stafEe,  pitch,  tarr,  rosen,  okam,  corne, 
graine,  and  victuaUs  of  all  sortes,  of  provisions  of  shipping, 
and  all  munition  of  warr,  or  of  provisions  for  the  same,  ac- 
cording to  former  declarations  and  acts  of  State,  made  ia  this 
behalEe  in  the  time  of  Queen  Elizabeth,  of  famous  memorie." 
Twiss  (A)  regards  this  as  probably  the  earliest  catalogue  in 
detail  of  goods  deemed  contraband  of  war,  for  apparently  the 
declarations  of  "  Queen  Elizabeth  of  famous  memorie  "  did 
not  precisely  specify  the  articles  prohibited.    He  considers, 

(J)  Lawof  Nations,  2nd  ed.  p.  238. 
m2 
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indeed,  that  it  was  the  Admiralty  Court  judgments  in  her 
reign  that  gave  rise  to  the  suhsequent  catalogue  of  prohibited 
goods.  Three  months'  grace  was  allowed  by  Charles,  and 
after  that  all  vessels  engaged  in  such  prohibited  trade,  or 
returning  after  having  delivered  contraband  cargoes,  were 
liable  to  be  seized  and  forfeited,  with  all  the  goods  found  on 
board.  The  proclamation  added  that  this  was  no  innovation, 
other  states  and  princes  on  similar  occasions  having  inflicted 
the  like  penalties.  Although  this  proclamation  covers  pro- 
visions, it  would  appear  that  some  difference  of  opinion 
existed,  both  then  and  subsequently,  as  to  the  propriety  of 
including  corn  amongst  the  goods  absolutely  prohibited.  And 
in  the  Treaty  of  Paris,  in  1655,  between  France  and  the 
Hanse  Towns,  provisions  were  omitted  from  the  list  of  con- 
traband goods.  The  catalogue  comprised  in  this  treaty  details 
the  different  kinds  of  military  arms,  accoutrements,  and 
munitions  comprehended  in  the  treaty,  and  includes  horses, 
cordage,  and  sailcloth.  Corn,  vegetables,  and  other  food 
stuffs  were  to  be  regarded  as  lawful  merchandise,  unless 
shipped  to  besieged  ports,  in  which  case  the  provisions  were  to 
be  liable  to  pre-emption  at  a  fair  valuation  on  the  part  of  the 
besiegers.  If  the  price  could  not  be  agreed  upon,  the  master 
was  to  be  allowed  to  retire  with  his  ship  and  cargo  without 
further  interference.  On  the  model  of  this  treaty,  it  is  stated, 
subject  to  the  omission  of  cordage  and  sailcloth,  were  framed 
almost  aU  the  subsequent  treaties  ia  the  seventeenth  century 
relative  to  contraband  of  war.  In  1713  a  treaty  was  entered 
into  at  Utrecht  between  France  and  England,  supplementing 
deficiencies  ia  a  similar  treaty  made  in  1677.  In  this  1713 
treaty  was  set  forth  a  detailed  list  of  the  goods  to  be 
considered  contraband.  The  list  mentions  by  name  all  sorts 
of  arms,  ammunition,  and  accoutrements  for  men ;  saltpetre ; 
horses  with  their  furniture ;  and  "  all  other  warlike  instru- 
ments whatever."    Then  follows  a  list  of  goods  not  to  be 


Capture  of  Contraband  of  War.    165 

reckoned  prohibited.  It  includes  "  all  sorts  of  cloaths,"  add 
all  other  woven  manufactures ;  wearing  apparel  and  the  stuffs 
therefor ;  gold  and  silTer,  whether  coiaed  or  not ;  metals  by- 
name ;  coals ;  grain ;  tobacco ;  provisions,  includiug  wiue, 
salt,  &c. ;  cotton,  hemp,  flax,  anchors,  masts,  and  other  ships' 
fittiags,  and  all  other  goods  not  worked  into  any  warlike 
form.  All  such  non-prohibited  goods  to  be  freely  carried, 
even  to  the  enemy's  ports,  always  excepting  ports  or  places 
under  blockade  or  iavestment.  The  circumstance  that  a 
treaty  expressly  sets  forth  that  certain  named  goods  are  not 
to  be  regarded  as  contraband,  not  unnaturally  suggests  that 
in  the  absence  of  any  such  agreement  it  might  be  open  to 
doubt  whether  such  goods  are  contraband  or  not.  Some  of 
the  articles  thus  declared  to  be  free  are,  or  at  any  rate  at 
that  time  were,  certainly  by  the  law  of  nations  liable  to  be 
forfeited.  The  law  of  nations,  in  fact,  may  be  taken  to  be 
based  on  the  broad  principle  that  a  belligerent  is  entitled  to 
prevent  the  conveyance  of  any  goods  to  the  enemy  Calculated 
to  assist  him  in.  carrying  on  the  war. 

The  treaty  of  commerce  formulated  in  1796  between  Grreat 
Britain  and  the  United  States  sets  forth  that  under  the 
denomination  contraband  of  war  shall  be  comprised  all  arms 
and  implements  serving  for  the  purposes  of  war  by  land  or  by 
sea,  and  mentions  by  name  as  examples  various  arms,  accoutre- 
ments, and  warlike  implements,  including  horse  furniture  and 
saltpetre.  Sulphur  is  not  specially  mentioned ;  and  it  could, 
perhaps,  scarcely  be  regarded  as  within  the  general  head  of 
arms  and  implements  serving  for  the  purposes  of  war.  The 
treaty  then  goes  on  to  notice  under  the  same  denomination 
timber  for  ship-building,  tar  or  rosin,  copper  in  sheets,  sails, 
hemp  and  cordage,  and  generally  whatever  may  serve  directly 
for  the  equipment  of  vessels,  unwrought  iron  and  fir  planks 
only  excepted ;  all  such  articles  to  be  just  objects  of  con- 
traband whenever  attempted  to  be  carried  to  an  enemy. 
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After  enumerating  the  goods  absolutely  contraband,  refer- 
ence is  made  in  the  treaty  to  the  subject  of  "  provi- 
sions and  other  articles  not  generally  contraband,"  but 
liable  to  be  regarded  as  such.  In  order  to  avoid  incon- 
veniences and  misunderstandings  likely  to  arise  in  connexion 
with  such  articles,  the  treaty  provides  that  any  "  articles  so 
becoming  contraband  according  to  the  existing  law  of  nations" 
shaU,  on  seizure,  not  be  confiscated ;  but  that  the  owners  shall 
be  "  speedily  and  completely  indemnified  "  by  payment  of  fuU 
value,  together  with  a  reasonable  mercantile  profit,  the  freight, 
and  any  demurrage  incident  to  the  detention. 

The  treaty  concluded  between  Great  Britain  and  Brazil  in 
1827  adopts,  with  one  exception,  the  above  list  of  goods  to  be 
deemed  contraband.  The  exception,  as  poiated  out  by  Twiss, 
is  that  whereas  the  1796  treaty  includes  "whatever  may  serve 
directly  for  the  equipment  of  vessels,"  the  1827  treaty  with 
Brazil  substitutes  for  the  word  "vessels"  the  phrase  "vessels 
of  war." 

The  treaty  of  1796  is  interesting  as  comprising  a  clearly 
defined  list  of  articles  to  be  deemed  absolute  contraband, 
whilst  recognising  the  fact  that  there  are  other  goods  liable  to 
be  regarded  as  such,  but  that,  as  to  these,  they  shall  be  the 
subjects  of  pre-emption  and  not  of  confiscation.  When  war 
was  in  progress  against  Russia  in  1854,  all  Russian  ports 
were  invested  by  the  allied  fleets ;  consequently  no  question 
of  contraband  could  well  arise.  In  1877,  on  the  outbreak  of 
hostilities  between  Russia  and  Turkey,  the  former  power 
published  a  Decree,  article  vi.  of  which  declared  the  follow- 
ing to  be  contraband,  viz : — 

Small  arms  and  artillery,  mounted  or  in  detached  pieces ; 
ammunition  for  fire-arms,  such  as  projectiles,  fuses  for 
shells,  balls,  priming,  cartridges,  cartridge  cases,  powder, 
saltpetre,  sulphur,  explosive  materials  and  ammimition, 
such  as  mines,  torpedoes,  dynamite,  pyroxyline,  and 
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other  fulminating  substances  ;  artillery,  engineering, 
and  transport  materials,  such  as  gun  carriages,  caissons, 
cartridge  hoxes,  campaigning  forges,  canteens,  pontoons, 
&e. ;  articles  of  military  equipment  and  attire,  such  as 
pouches,  cartridge  hoxes,  hags,  cuirasses,  sappers'  tools, 
drimis,  saddles  and  harness,  articles  of  military  dress, 
tents,  &c.,  and  generally  eyerythiag  destined  for  mili- 
tary or  naval  forces. 

These  articles,  when  found  on  hoard  neutral  ships  and 
destined  for  an  enemy's  port,  to  he  liahle  to  seizure 
and  confiscation,  except  the  quantity  necessary  for  the 
use  of  the  ship  on  which  the  seizure  was  made. 

It  is  clear  that  the  law  of  nations  as  regards  contrahand 
goods  cannot  he  settled  hy  a  declaration  on  the  part  of  any 
one  nation,  for  such  a  declaration  for  war  purposes  might  well 
omit  from  the  list  of  contrahand  some  articles  which,  in  the 
case  of  another  nation,  might  he  regarded  as  essentially 
noxious.  And  if  a  list  should  be  published  enumerating, 
under  the  head  of  contrahand  of  war,  articles  not  previously 
commonly  so  regarded,  the  fact  might  create  controversy 
and  perhaps  difficulties  between  the  declarant  and  neutral 
powers.  On  the  general  principle,  however,  that  a  bellige- 
rent shall  be  allowed  to  prohibit  the  shipment  to  the  enemy 
of  all  goods  calculated  to  increase  or  prolong  the  resistance  of 
the  latter,  reasonable  or  even  indulgent  latitude  should  pre- 
sumably be  permitted  to  such  belligerent  in  his  enumeration 
of  the  goods  which  he  regards  as  comiag,  in  his  case,  within 
this  description.  And  if  such  isolated  declarations  are  not 
to  he  looked  upon  as  expositions  of  the  public  law  respecting 
contraband,  it  is  obvious  that  no  mere  international  treaties 
can  have  any  greater  effect.  This  law,  however,  being  as  to 
its  practice  by  no  means  clearly  laid  down,  it  is  at  least 
interestiug  to  consider  its  application  by  such  light  as  may 
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be  thrown  upon  it  by  international  treaties,  and  especially 
by  the  public  declarations  of  belligerents.  As  we  have  seen, 
some  articles  are  so  obviously  contraband  that  even  to  specify 
them  in  a  proclamation  might  seem  superfluous.  Others, 
again,  are  so  clearly  of  a  non-warKke  character  that  a  neutral 
may  ship  them  to  a  belligerent  without  fear  of  the  risk  of 
confiscation.  It  is  the  third  class — the  goods  ancipitis  usus — 
which  creates  the  difficulty.  Whether  goods  of  this  class 
can  properly  be  confiscated  or  not  will  depend  upon  various 
circumstances — circumstances  connected  with  the  destination, 
the  probable  use,  and  especially  with  the  place  of  production. 
The  subject  of  such  goods  is  important  and  demands  special 
consideration. 

Goods  of  Equivocal  Nature.  (In  past  times.) — The  articles 
specially  coming  under  this  head,  according  to  the  views 
held  in  earlier  days,  would  seem  to  be  in  the  main  the  follow- 
ing, viz. : — 

Naval  stores  generally,  iacluding  specially  tar,  pitch,  resin, 
hemp,  cordage,  sailcloth,  tallow,  masts,  spars,  plants,  anchors, 
copper  sheets,  and  the  like.  Naval  stores  beiag  prohibited, 
ships  suitable  for  warlike  uses  would  naturally  be  similarly 
regarded.  Horses,  saddles,  and  money  have  also  been  re- 
garded as  contraband.  Corn  and  provisions  stand  on  a 
somewhat  different  footing,  as.  will  appear  presently. 

Such  articles  were  or  were  not  regarded  as  contraband 
according  to  their  destination  (l).  If  destiaed  for  a  purely 
trading  port  of  the  enemy  they  were  more  probably  held  to 
be  pacific  goods.  If,  on  the  other  hand,  they  were  seized 
on  their  way  to  a  governmental  naval  port  or  arsenal,  they 
were    deemed    contraband,    and    were    confiscated    accord- 


(t)  Sailcloth,  according  to  The  Neptunus,  3  Rob.  108,  has  been  universally 
contraband. 
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ingly  ini).  It  was  not  all  timlDer  wMch  was  liable  to  confis- 
cation :  it  had  to  be  made  clear  that  the  timber  was  of  such 
lengths  and  dimensions  as  to  "  directly  serve  "  for  shipbuild- 
ing (m).  But  articles  of  mixed  shipbuilding  use,  partly 
innocent  and  partly  noxious,  were  liable  to  condemnation  as 
a  whole  (o).  Masts  were,  in  the  case  of  The  Charlotte  {p)  and 
The  Sfaadt  Embden{cj),  expressly  declared  to  be  contraband 
per  se.  In  the  case  of  The  Twende  Brodre  (r),  with  a  mixed 
timber  cargo  from  Christiansand  to  St.  Malo  or  Brest,  the 
cargo  was  restored  on  the  ground  that  it  was  not  of  a  kind 
used  in  naval  construction.  But  ship-timber  was  apparently 
not  ia  all  cases  necessaiHy  contraband,  even  if  bound  to  a 
hostile  military  port.  So  at  least  it  was  decided,  hx  1807,  by 
the  Council  of  Prizes  at  Paris,  where  the  Council  decided 
against  the  captors  on  the  ground  that  the  timber  was  of  an 
ordinary  character,  and  not  exclusively  applicable  to  the 
building  of  ships  of  war  (s).  TaUow,  again,  whilst  contra- 
band to  a  port  of  naval  equipment,  was  not  so  regarded  if 
shipped  to  a  purely  mercantile  port  {t). 

The  subject  of  the  contraband  nature  of  naval  stores  was  a 
fertile  soiirce  of  dispute  between  Grreat  Britain  and  the  Baltic 
Powers  throughout  the  eighteenth  century,  and  various  special 
stipulations  were  made  from  time  to  time  respecting  these 
articles.  The  practice  of  this  country  was,  in  Sir  W.  Scott's 
time,  to  relax  the  prohibition  against  the  shipment  of  pitch 
and  tar  to  the  enemy's  coimtry  when  such  goods  were  the 

{>»)  Tte  Jonge  Margaietha,  1  Rob.  194 ;  The  Peterhoff,  match.  Pr.  Ca. 
463. 

(«)  The  Eendraght,  1  Rob.  23. 

(o)  The  Eleonora  Wilhehnina,  6  Rob.  331. 

[p)  5  Rob.  305. 

\q)  1  Rob.  29. 

(r)  4  Rob.  33. 

(s)  Maritime  Warfare,  p.  257. 

{t)  The  Neptumis,  3  Rob.  108. 
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produce  of  the  comitry  from  whicli  they  were  exported  (m). 
The  reason  for  this  leniency  was  that  these  aiiicles  formed 
so  considerable  a  part  of  the  native  produce  and  ordinary 
commerce  of  the  countries  priaoipally  exporting  them,  that  it 
would  have  heen  a  very  harsh  exercise  of  belligerent  right  to 
subject  them  to  confiscation.  But  this  concession  agaiast  the 
right  of  confiscation  was  not  absolute.  The  goods,  whilst 
exempted  from  condemnation,  remained  subject  to  the  sub- 
stituted milder  right  of  pre-emption  on  the  part  of  the  captorS 
if  they  should  so  elect.  It  might  be  a  hardship  that  peaceful 
neutrals  should  be  debarred  from  shipping  to  the  enemy,  in 
the  ordinary  course  of  the  trade,  goods  forming  the  staple 
product  of  their  country ;  but,  on  the  other  hand,  it  would 
equally  be  a  hardship  that  a  belligerent  should  be  debarred 
from  stopping  the  supply  of  stores  directly  subservient  to  the 
maintenance  of  hostilities  by  the  foe.  Pre-emption  was  a 
via  media  for  both  neutral  and  belligerent,  but  attached  to 
this  belligerent  concession  were  the  conditions — (1)  bona 
fides  on  the  part  of  the  neutral  shipper  {v) ;  and  (2)  that  the 
latter  should  satisfactorily  establish  that  the  goods  seized  were 
really  the  produce  of  his  own  couiitry  {x).  Hemp  was  not, 
per  se,  Hable  to  confiscation  or  pre-emption,  but  only  so  if  fit 
for  naval  purposes  (i/) . 

In  The  Neptunus,  supra,  although  tallow  was  restored  as 
being  destined  to  a  non-military  port,  sailcloth  in  the  same 
vessel  was  condemned  as  being  universally  contraband. 
Copper  sheets  fit  for  the  metalling  of  vessels  have  been 
confiscated,  being  a  "manufactured  article  immediately 
serving  for  the  equipment  of  ships  of  war,"  and  therefore 


(m)  The  Sarah  Christina,  1  Rob.  241. 

(»)  The  Sarah  Christina,  supra. 

{x)  The  Twee  Juffrouwen,  i  Rob.  242  ;  The  Apollo,  4  Rob.  168. 

(y)  The  Gute  Gesellsohaft,  4  Rob.  94  ;  The  Evart  Evarts,  ihid.  354. 
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contrary  to  treaty  (z).  Iron  in  an  unmanufactured  state  has 
been  treated  with  indulgence,  anchors  and  chains  heing  re- 
garded as  directly  contraband.  On  the  same  reasoning  hemp 
has  been  more  favourably  regarded  than  cordage  ;  and  wheat 
(to  be  considered  presently)  than  final  preparations  of  it  for 
human  consumption.  Such  articles  as  saltpetre  and.  sulphur 
suitable  for  making  gunpowder,  and  all  kinds  of  machinery  for 
manufacturing  arms  or  ammunition,  have  always  been  confis- 
cated by  the  British  Prize  Courts.  Lead,  and  the  various  com- 
ponents of  explosive  materials,  would  doubtless  be  subject  to 
similar  treatment.  In  The  Teutonia  (a)  nitrate  of  soda  seems 
to  have '  been  regarded  as  contraband.  But  as  Sir  W.  Scott 
laid  down  in  The  Jonge  Margaretha,  supra,  the  most  important 
distinction  is  whether  the  articles  are  intended  for  the  ordi- 
nary use  of  life,  or  even  for  mercantile  ships'  use  ;  or  whether 
they  are  going  with  a  probable  destination  to  military  use. 
This  was  the  principle  applied  to  a  cargo  of  resin  in 
1747  ifi).  Neutral  vessels  may  lawfully  have  on  board  such 
quantity  of  contraband  as  may  be  required  for  their  own 
use,  but  they  may  not  carry  a  larger  quantity  on  the 
suggestion  of  the  speculation  of  purchasing  other  ships  (c). 
The  master  in  the  case  cited  averred  that  the  naval  stores 
which  he  had  onboard  were  wanted  for  another  ship  which  he 
designed  purchasing  at  Batavia.  The  contrary  principle,  if 
admitted,  would  be  an  endless  source  of  fraud. 

Ships  of  war,  i.e.,  vessels  evidently  built  or  peculiarly 
adapted  for  waxlike  purposes,  destiaed  to  be  sold  to  the 
enemy,  are  contraband,  being,  as  Sir  W.  Scott  observed  in 
The  Richmond  [d),  most  powerful  instruments  of  mischief ;  but 


[z]  The  Charlotte  Fox,  5  Rob.  275. 

(a)  L.  R.  4  P.  0.  171. 

(J)  Nostra  Senora  de  Begona,  5  Rob.  99. 

(c)  The  Margaretha  Magdalena,  2  Rob.  138. 

(rf)  5  Rob.  325. 
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each  of  such  cases  calls  for  consideration  in  accordance  with 
the  particular  circumstances.  The  Richmond  w&b  an  American 
vessel  well  adapted  for  use  as  a  ship  of  war,  under  a  false 
destination,  and  with  contrahand  goods  concealed  on  board, 
and  with  the  avowed  intention  of  sale  to  a  belligerent. 

Sir  W.  Scott  in  condemning  the  vessel  remarked  that  the 
malignant  nature  of  such  a  purpose  was  not  a  little  increased 
by  the  indecent  levity  with  which  the  master  expressed  him- 
self, viz.,  that  the  vessel  "  would  be  seen  playing  round  the 
East  India  Company's  ships  in  the  Bay  of  Bengal  next 
season."  In  another  case,  a  vessel  (e)  built  in  America  and 
pierced  to  carry  fourteen  guns,  and  despatched  to  the  Havana 
for  sale,  was  condemned  as  contraband,  though  the  master  had 
been  ordered,  if  he  could  not  effect  a  sale,  to  ship  a  cargo  by 
her.  In  two  somewhat  similar  cases  (/)  the  vessels,  though 
in  the  first  instance  condemned  in  the  Vice-Admiralty  Court 
at  the  Bahamas,  were  on  appeal  ordered  to  be  restored,  they 
having  been  actually  engaged  in  trade,  and  being  of  a  more 
ambiguous  construction.  In  a  fourth  case  {g)  the  vessel  was 
also  restored,  as  it  appeared  that  the  purchaser,  though  he 
had  bought  her  as  a  privateer,  intended  to  employ  her  in 
trade,  and  had  in  fact  done  his  best  to  fit  her  for  such  pur- 
pose. Mnding  the  vessel  unsuitable,  however,  he  was  intend- 
ing to  sell  her  agaiu  when  she  was  seized  on  the  charge  of 
being  contraband. 

By  a  convention  concluded  between  Great  Britain  and 
Russia  in  1803,  it  was  agreed  that,  in  addition  to  other  named 
articles,  the  following  should  be  deemed  contraband,  viz., 
coined  money, horses,  and  the  necessary  equipments  of  cavalry; 
aU  naval  stores,  the  produce  of  either  country,  to  be  subject  to 
the  right  of  pre-emption. 


{e)  The  Brutus,  5  Rob.  App.  I. 

(/)  The  Fanny,  24  March,  1804 ;  The  Neptune,  18  July,  1804. 

[g)  The  Eaven,  5  Bob.  App.  1. 
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Provisions.  (In  past  times.) — These,  though  certainly  coming 
withia  the  description  of  equivocal  goods,  have  usually  heen 
placed  in  a  somewhat  exceptional  position.  That  there  is 
nothiag  of  a  contraband  nature  ia  provisions  per  se  is  obvious, 
— or,  rather,  provisions  are  no  more  contraband  than  most 
other  articles  shipped  for  the  common  use  of  nations  ia  a 
state  of  peace.  The  early  vn-iters  are  not  unanimous  on  the 
subject  of  provisions,  some  considering  them  as  generally 
contraband,  others  denying  that  this  is  so  unless  the  goods 
are  being  carried  to  besieged  places.  Com,  grain,  and  pro- 
visions of  all  sorts  were  declared  contraband  by  Charles  I. 
ia  1626.  And  Sir  W.  Scott,  ia  The  Jonge  Margaretha  {h), 
stated  that  in  1673  it  was  expressly  declared  by  a  person  of 
great  knowledge  and  experience  in  the  English  Admiralty 
that,  by  its  practice,  com,  wiae,  and  oil  were  liable  to  be 
deemed  contraband ;  and  that  in  much  later  times  many  sorts  of 
provisions,  such  as  butter,  salted  fish,  and  rice,  had  been  so  con- 
demned. The  learned  judge  proceeded  to  say  that  the  modem 
established  rule  was  that  provisions  were  generally  not  con- 
traband ;  but  that  they  might,  in  special  circimistances,  become 
so.  Circumstances  specially  mentioned  were  the  nature  and 
quality  of  the  port  of  destination,  and  whether  the  goods  were 
presumably  intended  for  civil  or  for  military  use.  Amongst 
the  circtmistances  tending  to  prevent  condemnation  was  the 
fact  that  the  goods  were  the  growth  of  the  country  exporting 
them ;  or  that  they  were  in  a  raw  or  unmanufactured  state. 
But  Sir  "W.  Scott  subsequently  abandoned  the  port-of- 
destination  theory.  Thus,  in  The  Charlotte  ii)  he  stated  that 
the  character  of  the  port  was  immaterial ;  since  goods  sent 
to  a  mercantile  port  might  either  be  there  applied  to  the  use 
of  privateers  or  conveyed  to  a  port  of  naval  equipment.     In 


{h)  1  Rob.  192. 
(t)  5  Rob.  305. 
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1793  the  British  Grovernment  instructed  their  cruisers  to  stop 
all  vessels  carrying  corn,  flour,  or  meal  to  any  port  in  France, 
and  to  send  them  to  a  British  port  for  pre-emption  by  the 
government.  Or,  as  an  alternative,  the  ships  might  be  re- 
leased on  the  masters  giving  security  that  they  would  dispose 
of  the  cargo  in  the  ports  of  some  country  in  amity  with  Great 
Britain.  This  action  was  justified  on  the  ground  that  the 
French  G-ovemment  had  armed  almost  the  whole  of  the 
labouring  classes  in  France,  and  that  in  these  circumsta,nces 
it  was,  by  the  modern  law  of  nations,  permissible  to  powers 
at  war  with  that  country  to  resort  to  the  measure  of  cutting 
off  all  supplies  of  provisions.  This  reasoning  was  resisted  by 
the  neutral  powers,  Sweden,  Denmark  and,  especially,  the 
United  States,  which  denied  that  the  circumstances  gave  any 
such  right  of  interference  with  the  legitimate  and  ordinary 
trade  of  neutrals.  In  1794  a  treaty  was  drawn  up  between 
Great  Britain  and  the  United  States  specifying  the  goods  to 
be  deemed  contraband  as  between  the  two  nations.  On  the 
subject  of  provisions,  it  was  provided  that,  "  whereas  the 
difficulty  of  agreeing  on  the  precise  cases  in  which  alone  pro- 
visions and  other  articles,  not  generally  contraband,  may  be 
regarded  as  such  renders  it  expedient  to  provide  against  the 
inconveniences  and  misunderstandings  which  might  thence 
arise,"  it  was  agreed  that  such  articles  shotdd  not  be  confis- 
cated, but  should  be  paid  for  by  the  captors — ^the  price  paid 
to  be  the  full  value  with  a  reasonable  profit,  the  freight,  and 
the  demurrage  incident  to  the  detention. 

The  subject  of  pre-emption  versus  confiscation  in  the  case 
of  provisions  has  from  time  to  time  been  hotly  debated,  and 
it  cannot.be  said  that  any  generally  accepted  conclusion  has 
resulted  as  to  the  real  position  in  which,  by  the  law  of  nations, 
the  matter  stands.  From  time  to  time  this  country,  acting  on 
what  it  has  maintained  to  be  its  rights  under  this  law,  has 
condemned  various  articles  of  food.     Thus,  cheese  fit  for 
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naval  use  and  bomid  to  a  port  of  naval  equipment  has  been 
confiscated  (A).  In  the  two  cases  cited  neither  cargo  was 
actually  bound  to  a  naval  port,  but  both  had  destinations 
not  far  removed  from  such  ports,  and  the  question  of  the 
propinquity  was  in  each  case  regarded  by  the  Court  as  an 
element  of  importance  in  deciding  as  to  the  quality  to  be 
attributed  to  the  cargo.  In  the  case  of  The  Ranger  {I),  ships' 
biscuits  improperly  shipped,  under  a  proclamation  permitting 
the  carriage  to  Cadiz  of  provisions  for  the  relief  of  famine, 
were  condemned.  Sir  W.  Scott  remarking  that  such  a  ship- 
ment was  a  gross  breach  of  privilege.  A  cargo  of  wine 
destined  to  Brest  but  under  false  papers  to  Embden  was  con- 
demned by  the  same  judge.  The  wine  was  notoriously  for 
naval  use,  and  his  lordship  remarked  that,  in  such  a  case,  to 
^PPly  ^^  rule  of  pre-emption  would  be  to  show  excessive  and 
undue  indulgence,  especially  as  the  vessel  was  sailing  under  a 
false  destination  (m).  In  this  case  it  was  pleaded  that  the 
wine,  having  been  shipped  at  another  port  of  the  same 
country,  viz.,  Bordeaux,  could  not  be  considered  contraband ; 
but  Sir  W.  Scott  ruled  that  the  transfer  of  contraband  from 
one  port  to  another  in  the  same  country  was  to  be  treated  as 
an  original  importation.  Barley  and  oats  shipped  from  an 
enemy's  port  in  a  neutral  vessel,  and  intended  for  the  enemy's 
forces  in  another  cotmtry,  were,  in  The  Commmxen  (n),  con- 
demned by  the  American  Courts.  Provisions,  it  was  declared, 
might  become  contraband  if  intended  for  the  use  of  the  enemy's 
army  or  navy  or  destined  for  a  port  of  naval  equipment ;  and 
if  the  growth  of  the  enenjy's  country,  and  destined  for  the  use 
of  its  forces,  were  contraband,  although  bound  for  a  neutral 
port.     The  circumstances  in  this  case  were  peculiar,     Ghreat 

(/c)  The  Vrow  Margaretha,  6  Rob.  92  ;  The  Zelden  Rust,  ibid,  93. 

{1}  6  Rob.  126. 

{m)  The  Edward,  i  Rob.  68. 

(«)  1  WJteaton,  382. 
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Britain  was  at  war  with  the  United  States,  and  also  with 
IVance,  and  the  stores  in  question  were  being  carried  by  a 
Swedish  vessel  from  Limerick  to  Bilboa,  for  the  use  of  the 
allied  forces  in  the  Spanish  peninsula. 

During  the  recent  hostile  relations  between  France  and 
China  the  French  Government  announced  its  intention  to 
treat  rice  bound  for  certain   of  the   open  China  ports  as 
contraband  of  war.     The  government  stated  that  this  resolve 
had  been  come  to  mainly  in  the  belief  that  large  quantities 
of  rice  were  being  forwarded  to  these  ports,  and  that  the 
stoppage  of  the  supply  would  materially  affect  the  Pekin 
government.     The  British  ambassador  in  Pekin  refused  to 
recognise  the  right  claimed  by  France.     The  home  authori- 
ties, however,  decided  that  the  exercise  of  the  right  should 
not  be  opposed  by  physical  force,  and  that  its  legality  must 
be  determined  by  the  French  prize  courts,  subject  to  ulterior 
diplomatic  action.     But   the   preliminaries    of    peace  were 
shortly  after  settled,  and  no  case  of  the  kind  appeal's  to  have 
occurred  (o).     Eice,  as  well  as  butter  and  salt  fish,  had  been 
previously  condemned  as   contraband    in   1747   and   1748. 
Tobacco  was  on  the  occasion  of  a  war  between  Spain  and  the 
States  Greneral  confiscated  by  the  former  on  the  ground  that 
the  article  was  rightly  to  be  considered  amongst  victuals,  since 
by  its  use  the  consumption  of  these  might  be  prolonged.     The 
English    shippers    of   the   tobacco   in  vain  contended  that 
-tobacco  was  not  a  nutritive  plant,  and  in  the  result  the  King 
of  England  granted  them  letters  of  reprisal  against  the  sub- 
jects of  the  King  of  Spain  in  order  that  they  might  so  make 
good  their  loss  {p). 

Goods  of  Equivocal  Nature,  including  Provisions.  (Nowadays.) 
— The  precedents  cited  above  relate  for  the  most  part  to  times 

(o)  Pitt  Cobbett's  Leading  Oases,  p.  226. 
(p)  Law  of  Nations,  Twisa,  2nd  ed.  p.  249. 
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when  the  conditions  of  naval  warfare  differed  widely  from 
those  of  the  present  day.  ^n  most  eases,  therefore,  the  con- 
clusions arrived  at  by  the  courts  are  now  valuable  rather  as 
expositions  of  the  principles  by  which  the  real  quahty  of 
equivocal  goods  is  to  be  tested,  than  as  fixing,  once  and  for  all, 
the  character  of  the  articles  then  submitted  for  adjudication. 
For  it  is  easy  to  see  that  many  articles  which  ia  the  days  of 
wooden  sailing  vessels  might  be  regarded  as  eminently  capable 
of  adaptation  to  warlike  uses,  must  needs,  in  these  times  of 
iron  steamships,  be  regarded  from  the  opposite  point  of  view : 
and  contrariwise.  In  bygone  days  the  equivocal  goods  declared 
to  be  contraband  of  war  have  been  commonly,  if  not  exclu- 
sively, naval  stores,  horses  and  harness,  and  provisions.  As 
regards  the  former,  tar,  pitch,  resin,  tallow,  planks,  and  copper 
sheathing  were  the  commoa  subjects  of  condemnation  in  eases 
where  they  were  intended  for  a  port  of  naval  equipment; 
Nowadays  they  coiild  scarcely  be  logically  subjected  to  such 
a  fate.  Hemp,  cordage,  masts,  and  spars,  although  in  a 
measure  useful  for  iron  vessels,  are  certainly  more  the  attri- 
bute of  those  built  of  wood.  Anchors  and  sailcloth  are 
common  necessaries,  but  it  is  not  every  anchor  that  will  be 
useful  to  modern  war-ships ;  and  of  these  vessels  many  are 
quite  independent  of  sails.  So  that,  owing  to  the  modern 
conditions  of  warfare,  articles  formerly  sternly  seized  and 
ruthlessly  condemned,  as  partaking  at  least  as  much  of  the 
nature  of  warlike  as  of  peaceful  goods,  may  now,  one  might 
well  believe,  be  allowed  to  rank  with  permissive  goods,  as  pos- 
sessing few,  if  any,  of  the  essentials  of  warlike  stores.  The 
recent  Eussian  list  of  contraband  goods  already  set  f orth  (g') 
makes  no  mention,  by  name,  of  any  of  the  articles  just 
enumerated,  and  they  would  presumably  no  longer  be  held  to 


(j)  Page  166,  supra. 
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come  witHn  the  general  words  "  everything  destined  for 
military  or  naval  forces." 

Horses,  saddles,  harness,  and  provender,  if  shipped  in  any 
considerahle  quantity  to  a  nation  carrying  on  belligerent 
military  operations,  would  probably  he  deemed  at  the  present, 
as  they  have  been  in  the  past,  military  stores,  and  as  such 
liable  to  confiscation. 

Peovisions  stand  on  a  peculiar  footing,  the  law  of  nations 
not  beiag  so  clearly  defined  in  respect  of  these  as  could  be 
wished.  But,  broadly  stated,  the  position  appears  to  be 
approximately  this : — The  right  to  cut  off  food  supplies 
altogether,  with  a  view  to  starve  the  foe  into  submission,  has 
in  certain  circumstances  been  asserted  on  the  part  of  some  and 
denied  by  others.  The  right  contended  for,  however,  has  not 
been  to  condemn  as  contraband,  but  to  order  off  or  to  pre- 
empt. Food-stuffs  in  an  unprepared  state,  such  as  grain  or 
flour,  though  liable  m  certain  cases  to  pre-emption,  are  more 
favourably  regarded  than  if  in  a  manufactured  state  ready  for 
use.  Supplies  of  a  kind  specially  valuable  for  military  or 
naval  purposes,  such  as  ships'  biscuits  or  Dutch  cheeses,  may 
be  condemned  as  contraband.  Food  supplies  of  whatever 
kind  shipped  to  the  enemy's  forces,  wherever  stationed,  would 
presumably  occupy  a  similar  position.  At  one  time  great 
weight  was  attached  to  the  destination.  Thus  food  supplies 
to  a  port  of  naval  equipment  would  probably  be  condemned, 
whilst  similar  goods  to  a  non-military  port  would  be  allowed 
to  pass.  But  while  the  case  as  regards  goods  to  military 
ports  presumably  remains  unaltered,  modem  facilities  of 
inland  communication  must  be  held  to  have  disposed  of  the 
theory  that  supplies  caxried  to  a  mercantile  port  are  to  be 
regarded  as  ipso  facto  intended  for  mercantile  uses.  The  prin- 
ciple embodied  in  the  Declaration  of  Paris,  that  free  ships  make 
free  goods,  however,  will,  it  may  be  supposed,  be  found  in  the 
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future  to  have  greatly  narrowed  the  question  of  contrahand, — 
always  supposing,  that  is,  that  this  item  of  the  treaty  is  destined 
to  remain  an  accepted  principle  of  modern  naval  warfare. 
Formerly,  owing  to  the  restricted  inland  communication 
between  the  continental  states,  each  nation  was  compelled  to 
import  necessaries  direct.  The  hostile  destination  of  the  ship 
stamped  the  cargo  as  enemy  property,  and  such  property  was 
Hahle  to  seizure,  even  in  neutral  vessels.  So  long  as  the 
Declaration  of  Paris  holds  good,  enemy  property  can  be 
freely  carried  in  neutral  vessels.  But  still  more  important, 
owing  to  the  present  network  of  railways  on  the  Continent, 
any  continental  power  can  effect  its  shipping  through  neigh- 
bouring neutral  ports  and  in  the  names  of  neutrals,  and  it 
will  usually  be  a  comparatively  simple  matter  to  do  the 
national  marketing  in  adjacent  countries.  So  that  a  belli- 
gerent continental  power  will  in  future  be  ordinarily  under 
no  such  imperative  necessity  to  trade  through  its  own  ports. 

Coal  and  modekn  Waklike  Stores  and  Appliances. — 
The  articles  which  would  appear  to  have  taken  the  place  of  the 
hemp,  pitch,  cordage,  sailcloth,  and  so  forth,  of  former  days, 
are  Coal,  Electric  Wire  and  CaUes,  Chain  Cables,  Wire 
Eopes,  Hawsers,  and  Netting,  Ships'  Plates,  Marine  Engines, 
Boilers,  Shafts,  &c.,  Eire  Bars,  Iron  Bars  and  Eivets,  Cement, 
and  the  like.  The  chief  of  these  is  coal.  Coal  is  to  the  steamship 
what  sails  and  sailcloth  are — or  were — to  the  sailing  vessel ; 
and  if  a  naval  power  could  be  completely  cut  off  from  its 
fuel  supplies,  it  is  obvious  that  its  fleet  would  be  rendered 
useless.  From  this  it  follows  that  coal  shipped  to  an  enemy 
port  may  rightly  be  regarded  as  contraband  of  war. 

To  an  inquiry  whether  the  Queen's  proclamation  of  neutra- 
lity in  1859  contemplated  coal  as  contraband,  it  was  replied 
that  "The  prize  court  of  the  captor  is  the  competent  tribunal 
to  decide  whether  coal  is  or  is  not  contraband  of  war,  and  it 

N  2 
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is  obviously  impossible  for  Her  Majesty's  G-ovemment  as  a 
neutral  sovereign  to  anticipate  the  result  of  such  decision. 
It  appears,  however,  to  Her  Majesty's  Grovemment  that, 
having  regard  to  the  present  state  of  naval  armaments,  coal 
may  in  many  eases  be  rightly  held  to  be  contraband  of  war, 
and  therefore  that  all  who  engage  in  the  traffic  must  do  so  at 
a  risk  from  which  Her  Majesty's  Grovemment  cannot  relieve 
them"(?").  And  early  in  1854  the  carriage  of  coals  to  an 
enemy  port  in  the  Black  Sea  was  stopped  owing  to  a  minis- 
terial statement  in  the  House  of  Commons  that  coals  would 
be  regarded  by  our  cruisers  as  one  of  the  articles  ancipitis 
usus  not  necessarily  contraband,  but  liable  to  detention  iu 
circumstances  warranting  the  suspicion  that  it  was  intended 
to  apply  the  coals  to  the  military  or  naval  uses  of  the  enemy. 
Pitt  Cobbett,  in  his  Leading  Cases  on  International  Law  («), 
says  : — "In  1859'and  1870  coal  was  declared  by  Prance  not 
to  be  contraband.  According  to  Calvo  the  greater  number 
of  secondary  states  have  expressed  themselves  in  a  similar 
manner  with  reference  to  this.  In  1870,  during  the  Franco- 
Prussian  war,  Grreat  Britain  held  that  the  character  of  coal 
depended  upon  its  destination,  and  refused  to  permit  vessels 
to  sail  with  it  to  the  French  fleet  in  the  North  Sea.  Germany 
remonstrated  agaiast  Grreat  Britain's  allowing  its  export 
under  any  circumstances"  (^).  It  is  impossible  to  forecast 
what  view  might  prevail  in  the  event  of  hostilities  occurring 
in  which  the  question  became  important,  and  was  not  pro- 
vided for  by  treaty ;  but  if  a  belligerent  insisted  on  treating 
coal  as  contraband  it  woidd  clearly  be  within  his  rights  to  do 
so.     There  might,  however,  be  an  exception  to  the  exercise 


(r)  Vide  Kent's  Intemat.  La\r,  2  ed.  337  ;  and  Bulletins,  I.  X859,  p.  1167. 
Vide  also  pp.  3S0-1,  infra. 

(s)  Se  The  Jonge  Margaretha,  pp.  224-7. 

(i!)  See,  also,  the  correspondence  between  Earl  Granville  and  Count  Bem- 
Storff,  p.  350,  infra.  During  the  Franco- German  war  close  restrictions  on 
the  sale  of  coal,  by  the  national  subjects,  to  belligerents  were  decreed  by  the 
United  States  and  by  Pern.     (61  State  Papers,  pp.  665,  656-7.) 
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of  the  right  in  the  case  where  a  cargo  of  coals  was  shipped  to 
a  purely  mercantile  port  with  no  presumption  against  its 
pacific  use.  Coal  heing  an  article  of  daily  use,  to  condemn 
it  ahsolutely  and  in  all  cases  might  he  an  extreme  measure. 

If  at  some  future  period  petroleum  or  any  other  substance 
should  take  the  place  of  coal  as  a  steam  or  power-producing 
agent,  such  substance  would  doubtless  be  regarded  as  of  an 
equivocal  nature,  and  therefore  subject  to  the  rules  governing 
equivocal  articles  generally. 

By  an  Order  in  Council  of  18th  February,  1854,  issued  in 
anticipation  of  declaration  of  war,  the  following  were  pro- 
hibited either  to  be  exported  from  the  United  Kingdom  or 
carried  coastwise,  viz. : — 

"All  arms,  ammunition  and  gunpowder,  military  and 
naval  stores,  and  the  following  articles,  being  articles 
which  We  have  judged  capable  of  being  converted  into 
or  made  useful  in  increasing  the  quantity  of  military 
or  naval  stores;  that  is  to  say, 

"  Marine  engines,  screw  propellers,  paddle-wheels, 

cylinders,    cranks,    shafts,    boilers,   tubes    for 

boilers,   boiler    plates,   fire    bars,   and    every 

article  (sic)  or  any  other  component  part  of  an 

engine  or  boiler,   or  any  article  whatsoever 

which  is,  or  can  or  may  become,  applicable  for 

the  manufacture  of  marine  machinery"  (m). 

This,  it  is  true,  is  not  a  public  declaration  of  contraband, 

but  it  is  useful  as  throwing  a  strong  light  on  the  class  of 

naval  stores  which  were  in  1854  deemed  by  the   British 

Govemment  subservient  to  warlike  uses.     Two  months  after 

this  prohibition  the  restriction  on  trade  which  it  imposed  was 

modified  by  a  proclamation  permitting  the  export  of  such 

articles  to  certain  countries  named,  including  all  the  British 


(w)  Bulletins,  I.  1854,  p.  198. 
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colonies,  on  a  bond  being  given  that  the  prohibited  articles 
■would  be  landed  and  entered  at  the  port  of  destination. 

Telegraph  Cables  and  insulated  wire  suitable  for  sub- 
marine mining  and  other  warlike  uses  would  similarly  be  in 
danger  of  condemnation  as  articles  of  equivocal  use  especially 
subservient  to  warlike  purposes.  During  the  Franco-Prussian 
war  of  1870,  a  vessel  called  The  International  {v),  loaded  with 
telegraph  cables  for  Trance,  was  detained  by  the  British 
authorities,  on  the  ground  that  the  contemplated  shipment 
was  contrary  to  the  Foreign  Enlistment  Act  {w) .  It  was,  how- 
ever, shown  that  the  undertaking  for  which  the  cables  were 
required  was  of  a  purely  commercial  nature — a  coastal  sub- 
marine postal  telegraph  line — and  the  Court,  setting  aside  the 
argument  that  the  line  when  completed  would  equally  sub- 
serve military  purposes,  ordered  the  vessel  to  be  released. 
But  as  the  Court  was  of  opinion  that  the  detention  was,  in 
the  circumstances,  warranted  and  justifiable,  no  order  was 
made  as  to  costs  or  damages. 

If  inland  telegraph  wires  should  ever  be  condemned  as 
subservient  to  military  uses,  railway  materials  would  seem 
to  stand  on  the  same  footing. 

There  is  not,  and  there  can  scarcely  be  formulated,  a  definite 
and  comprehensive  list  of  goods  which  are,  and  shall  remain, 
confiscable  as  contraband  of  war,  or  which  axe  liable  to  be  so 
regarded.  The  principle  governing  the  question  is,  however, 
very  clearly  defined,  and  time  and  circumstances  only  can 
show  what  are  the  articles  coming  lawfully  within  its  applica- 
tion. As  an  illustration  of  this  proposition  may  be  mentioned 
the  instance  of  the  raw  bulls'  hides  used  by  Spain  to  cover  the 
floating  batteries  which  that  country  was  at  one  time  fitting 

(»)  L.  E.  3  a.  &  E.  321. 

(w)  Eor  the  Foreign  Enlietment  Act,  vide  p.  372,  infra. 
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out  for  the  purposes  of  attack  on  the  fortress  of  Gibraltar. 
It  was  known  that  hides  were  to  he  used  as  the  chief  article 
of  defence  in  the  attack,  and  there  can  be  no  doubt  that  ship- 
ments of  such  articles  to  Algeciras— the  opposite  side  of  the 
bay— would  have  been  properly  regarded  as  contraband  of 
war  (x).  "  The  catalogue  of  contraband,"  said  Sir  W.  Scott, 
in  The  Jonge  Margarethal^y),  "has  varied  very  much,  and 
sometimes  in  such  a  manner  as  to  make  it  very  difficult  to 
assign  the  reason  of  the  variations,  owing  to  particular  cir- 
cumstances, the  history  of  which  has  not  accompanied  the 
history  of  the  decisions." 

Any  ships  or  vessels  apparently  intended  to  be  devoted  to 
warlike  uses,  or  which  might  be  regarded  as  specially  adapted 
to  such  uses,  would  no  doubt  be  regarded  as  of  a  contraband 
nature.  It  is  obvious  that,  for  purposes  of  transport  especially, 
tug-boats  and  steam  launches,  their  engines  and  appliances, 
might  on  occasion  become  highly  necessary  to  a  belligerent. 

Condition  (1) — Subservience  to  "Warlike  Uses — having 
now  been  dealt  with,  let  us  pass  on  to  the  consideration  of 
condition  (2), — 

(2)  The  Belligerent  Destination. — Neutrals  possess,  as  we 
have  seen,  the  right  to  ship  warlike  stores  as  between  them- 
selves, but  they  must  not  carry  such  articles  to  belligerents. 
It  has  by  some  been  contended  that  this  principle  is  to  be 
literally  applied,  and  that  so  long  as  warlike  stores  are  shipped 
by  a  neutral  to  a  neutral  port  they  are  absolutely  free  from 
beUigerent  confiscation;  the  question  whether  the  property 
has  a  belligerent  destination  beyond  such  neutral  port  being 
altogether  irrelevant ;  and  that,  while  it  must  be  admitted 
that  belligerents  have  the  right  to  visit  and  search,  and,  i£ 
need  be,  to  carry  into  port  for  adjudication  a  neutral  vessel 

{x)  Ward's  Essay  on  Contraband,  1801,  p.  248. 
[y)  1  Rob.  192. 
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whose  aTerment  of  neutral  destmation  is  mistrusted  (z),  on 
the  facts  proving  to  he  as  represented  hj  the  neutral  master 
the  vessel  must  be  at  once  restored  and  allowed  to  proceed 
without  further  molestation.    "  Goods  going  to  a  neutral  port," 
said  Six  W.  Scott,  in  The  Imina  (a),  "  cannot  come  under 
the  description  of  contraband,  all  goods  going  there  being 
equally  lawful."     But  this  description,  with  other  expressions 
which  fell  from  the  learned  judge  in  the  same  case,  seem 
scarcely,  when  viewed  by  the  context,  to  support  the  con- 
clusion that,  because  the  port  of  destination  is  neutral,  a 
belligerent  is  ipso  facto  precluded  from  seizing  the  warlike 
articles.     In  the  above  case  the  facts  were  as  follows  :^A 
neutral  vessel,  bound  from  Dantzic  to  Amsterdam,  was  seized 
and  brought  in  for  carrying,  as  was  alleged,  warlike  stores  to 
an  enemy  port.     But,  as  it  proved,  at  the  time  of  the  capture 
the  vessel  was  bound  to  the  neutral  port  of  Embden.     For, 
on  arriving  at  Elsinore,  her  master  learnt  that  Amsterdam 
had  been  declared  to  be  blockaded ;  whereupon  he  altered  his 
course.     Captors  contended,  however,  that  the  original  inten- 
tion to  proceed  to  Amsterdam  with  prohibited  goods  should 
be  held  to  fix  the  voyage,  and  that  the  incident  that  the 
destination  was  subseqiiently  altered  was  immaterial.     But 
the  learned  judge  rejected  this  contention.     It  was  true,  he 
said,  that  if  the  capture  had  taken  place  before  the  varia- 
tion the  original  intention  would  have  subjected  the  pro- 
perty to   confiscation ;  but  inasmuch  as  the  variation    had 
taken  place  before  the   capture,  there  was  then  no  corpus 
delicti.     It  must  be  remembered  that  this  was  the  point 
which  the  Court  had  to   decide,  and  neither  the   decision 
nor  observations  leading  to  it   should  consequently  be  re- 
garded as  supporting  the  proposition  that  all  goods  going 
to  a  neutral  port   are  ipso   facto  free   from   seizure.      Sir 

(s)   Vide  p.  154,  supra.  (a)  3  Rob.  167. 
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W.  Scott's  decisions  on  the  subject  of  what  are  called  Con- 
tinuous Voyages- (S)  clearly  show  that  his  lordship  by  no 
means  regarded  the  fact  of  an  immediate  neutral  destination 
as  of  such  sanctity  as  to  preclude  all  question  as  to  an  ulterior 
destination  towards  which  the  neutral  port  might  be  but  a 
first  step.     In  the  United  States  Courts  it  has  been  decided 
that  the  test  of  whether  warHte  articles  are  contraband  is  not 
solely  whether  they  are  being  shipped  to  a  neutral  port,  but 
whether  they  are  intended  for  the  enemy's  use.     The  Stephen 
Hart  (c)  was  the  case  of  a  neutral  vessel  captured  by  a  Federal 
cruiser  about  twenty-five  miles  from  Key  West,  Florida.    She 
had  on  board  a  cargo  of  arms,  ammunition,  &c.,  loaded  in 
England  for  Cardenas  (Cuba),  and  the  captors  contended  that 
it  was  contemplated  to  introduce  these  goods  into  the  enemy's 
territory  by  breach  of  blockade  ;  and  they  argued  that  if  this 
was  so,  the  mere  fact  that  the  vessel  was  neutral,  and  bound 
from  one  neutral  port  to  another,  would  not  avail  as  a  defence 
against  condemnation;   and  that  if  the  goods  were  really 
intended  for  the  enemy's  use  it  was  immaterial  whether  they 
were  carried  direct  to  a  belligerent  port  or  were  first  landed  at 
Cardenas.     In  the  result  the  cargo  and — the  master's  conduct 
having  been  found  to  be  fraudulent — the  ship  were  both 
condemned,  the  Court  observing  that  the  continuous  trans- 
portation of  contraband    goods   into    several    intermediate 
voyages  cannot  in  such  cases  make  any  part  of  the  entire 
transportation  a  lawful  transport ;  and  that  such  voyages  are 
not  to  be  regarded  as  separate  and  distinct,  but  part  of  one 
unit,  forming  one  entire  transaction.     "  In  order  to  constitute 
the  unlawfulness  of  the  transportation  of  contraband  goods," 
said  the   Court,   "it  is  not  necessary  that  the  immediate 
destination  of  the  vessel  and  cargo  should  be  to/  an  enemy's 

{b)  As  to  -which  vide  pp.  236—240,  notably  The  Thomyris,  p.  238,  infra. 
(c)  Mar.  Law  Ca.,  2  vol.  73  ;  Blatch.  Pr.  Ca.  387.     Vide  also  The  Bermuda, 
3  Wall.  551 ;   The  Commereen,  1  Wheat.  Bep.  388. 
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country  or  port ;  for  if  the  goods  are  contraband,  and  destined 
to  the  direct  nse  of  the  enemy's  army  or  navy,  the  transporta- 
tion is  illegal.  .  .  .  The  proper  test  to  he  applied  is,  whether 
the  contrahand  goods  are  intended  for  sale  or  consumption  in 
the  neutral  market,  or  whether  the  direct  and  intended  ohject 
of  their  transportation  is  to  supply  the  enemy  with  them." 

The  Springbok  (d)  was  a  very  similar  case.  The  vessel  was 
hound  from  London  to  Nassau,  N.  P.  (Bahamas),  with  a 
mixed  cargo,  partly  warlike,  partly  innocent,  but  all  the  pro- 
perty of  one  owner.  It  appeared  that  the  intention  was  to 
tranship  the  goods  at  Nassau  and  thence  to  run  the  blockade 
of  the  Confederate  ports.  The  whole  cargo  was  condemned, 
the  Court  affirming  the  principles  declared  in  The  8tephenHart; 
but  the  vessel  was  ultimately  restored,  on  the  ground  that 
therb  was  not  sufficient  ^roof  that  her  owners  knew  that  the 
ultimate  destination  of  the  cargo  was  a  blockaded  port. 

Finally  there  occurred  the  case  of  The  Peter hoff  (e),  which  is 
especially  interesting  owing  to  the  litigation  which  ensued  in 
England  in  respect  of  policies  of  insurance  granted  on  the 
cargo ;  to  which  proceedings  reference  will  be  made  presently. 
The  warlike  stores  were,  in  this  case,  shipped  to  the  Mexican 
port  of  Matamoras,  situated  up  the  Bio  Grande,  forty  miles 
from  its  mouth.  The  Eio  Ghrande  divides  Texas  from  Mexico, 
Matamoras  and  the  Texan  town  of  Brownsville  being  on 
opposite  sides  of  the  river,  at  that  part  about  sixty  yards 
wide.  The  mouth  of  this  river  was  not  included  in  the 
general  blockade  of  the  Confederate  ports,  and  it  was  found 
by  the  United  States  Courts  that  the  obnoxious  goods  were 
intended  to  be  carried  to  the  enemy  by  means  of  lighters. 
The  whole  cargo  and  the  ship  were,  in  the  first  iristance,  con- 
demned, all  the  claimants  of  the  cargo  having  some  more  or 


[d)  BUtch.Fr.  Ga.  434;  6  Wall.  1. 

(e)  Blatoh.  Pr.  Ca.  463  ;  5  Wall.  28. 
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less  obnoxious  goods  on  board,  and  the  master  being  found 
guilty  of  fraudulent  conduct  in  various  respects.  As  wiU. 
presently  appear,  the  ship  and  a  portion  of  the  cargo  were 
restored  on  appeal  to  the  Supreme  Court,  but  the  Court  con- 
firmed the  confiscation  of  the  distinctly  warlike  articles 
intended  to  be  delivered  to  the  enemy. 

The  above  decisions  make  it  abundantly  clear  that  the 
American  view  of  the  law  of  nations  in  respect  of  contraband 
is  that  the  point  to  be  looked  at  is  the  tdterior  destination  of 
the  warlike  articles ;  and  that  from  this  issue  the  captors  are 
not  to  be  diverted  by  arguments  based  on  the  incident  that 
the  property,  when  seized,  was  in  the  course  of  transit  to  a 
neutral  port.  It  is  easy  to  see  that  the  application  of  this 
principle  may  be,  iu  some  cases,  attended  by  substantial 
difficulties,  as,  for  instance,  i£  the  obnoxious  goods  are  prim& 
facie  shipped  to  what  may  be  reasonably  or  plausibly  alleged 
to  be  a  neutral  market,  but  it  is,  notwithstanding,  contended 
by  the  captors  that  the  intention  was  to  carry  the  goods  to 
the  enemy  via  the  neutral  territory.  But  if  the  abstract 
priQciple  be  correct,  the  circumstance  that  it  may  occasionally 
be  difficult  of  application  is  not  to  be  allowed  to  interfere  with 
its  acceptance.  That  the  principle  as  declared  in  the  United 
States  Courts  is  correct,  and  that  it  is  also  accepted  in  this 
country,  is  to  be  concluded  from  a  consideration  of  the  two 
suits  which  arose  out  of  The  PeterhoJ'  seizure,  viz.,  Hobbs  v. 
Henning,  and  Seytnour  v.  London  and  Provincial  Insurance 
Co.,  referred  to  under  the  head  Insurance  below. 

A  neutral  vessel  carryiag  contraband  of  war  must  on  no 
account  touch  at  an  enemy's  port  (/).  Nor,  as  was  esta- 
blished by  The  Edtcard  {g),  must  contraband  goods  be  coasted 
from  a  belligerent  commercial  port  to  a  port  of  naval  equip- 
ment in  the  same  country. 

(/)  The  Trende  Sostre,  6  Rob.  387. 
(g)  Page  175,  supra. 
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(The  subject  of  Continuous  Voyages  is  considered  in  con- 
nexion with  the  offence  of  Engaging  in  the  Privileged  Trade 
of  the  Enemy,  pp.  236—240,  infra.) 


Application  of  the  Penalty  of  Confiscation. — It  has  already 
been  remarked  (/)  that  neutrals  are  within  their  strict  rights 
in  shipping  contraband  of  war  to  belligerents  ;  but  that  the 
exercise  of  such  right  is  attended  by  the  concurrent  belli- 
gerent right  of  seiijure  and  confiscation  of  the  prohibited 
goods ;  though,  in  the  case  of  ordinary  provisions,  the  latter 
right  is  now  usually  softened  down  to  that  of  pre-emption. 
The  law  of  nations,  rigorously  applied,  would  appear  to  admit 
the  principle  that  vessels  engaged  in  contraband  trade  are 
themselves,  as  well  as  the  contraband  goods,  liable  to  confisca- 
tion ((/) ;  and  the  Russian  Grovernment,  in  1854,  by  proclama- 
tion adopted  this  principle.  The  milder  rule  of  limiting  the 
penalty  of  confiscation  to  the  obnoxious  article  carried,  to- 
gether with  any  freight  due  to  the  ship  in  respect  of  it,  may, 
however,  be  regarded  as  the  rule  now  generally  accepted.  In 
cases  where  the  right  has  been  exercised  of  seizing  enemy 
goods  on  board  a  neutral  vessel,  it  has  been  usual  to  allow 
freight  to  the  neutral  vessel ;  but  it  is  otherwise  in  the  case  of 
contraband  articles  carried  by  neutrals  {h).  Neutral  owners 
must  be  made  to  feel  that,  though  the  ship  herself  may  be 
released,  to  engage  in  the  carriage  of  prohibited  goods  is  still 
attended  by  the  substantial  disadvantages  of  loss  of  freight 
(where  it  has  not  been  paid  in  advance),  of  time,  and  expenses. 
But  if  the  condemnation  of  the  goods,  and  the  consequent 
confiscation  of  the  freight,  be  due  to  deceit  on  the  part  of  the 
shippers,  the  master  may  proceed  against  them  for  compensa- 

(/)  Page  160,  supra. 

(g)   Vide  1  Rob.  288,  note. 

[h]  The  Merourius,  1  Rob.  288. 
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tion  («').  If  the  captain  be  found  guilty  of  carrying  false 
papers,  or  of  similar  misconduct  calculated  to  defeat  the  rights 
of  a  belligerent,  the  ship  wiU  be  involved  in  the  fate  of  the 
cargo  (y).  The  offence  of  carrying  false  papers,  and  of 
simulating  or  destroying  papers,  will  be  considered  presently 
per  se  (k). 

Where  the  ship  belongs  to  the  owner  of  contraband  cargo, 
both  are  liable  to  condemnation ;  and  the  same  principle  has 
been  held  to  apply  where  contraband  goods  appeared  by  the 
ship's  papers  to  belong  to  a  part-owner  of  the  ship  (l).  The 
rule  is  that  contraband  contamiaates  any  other  property  in 
the  same  vessel  belonging  to  the  owner  of  the  contraband  (m) ; 
but  the  application  of  this  priuciple  is,  of  course,  subject  to 
modification  by  treaty.  Similarly,  if  contraband  goods  are 
carried  ia  breach  of  special  treaty  engagements,  the  vessel  may 
be  condemned  as  well  as  the  cargo  (n).  By  the  practice  of 
the  French  prize  courts  both  ship  and  cargo  will  be  forfeited 
en  bloc  if  three-fourths  of  the  entire  cargo  consist  of  contra- 
band. An  innocent  shipper  and  iusurer  of  permissive  goods 
is  not  to  be  held  responsible  for  the  shipment  of  contraband 
by  other  parties  (o) . 

If  the  master  carry  contraband  he  will  not  be  heard  to  aver 
ignorance  of  the  contents  of  the  objectionable  packages  (p) ; 
nor  is  it  open  to  the  owner  of  the  vessel  to  aver  ignorance  of 
the  master's  act  or  that  he  acted  contrary  to  orders ;  for  the 
act  of  the  master  biuds  the  owner  {q).     In  former  times  the 

(»)  The  Emanuel,  1  Rob.  296. 

(J)  The  Franklin,  3  Rob.  217  ;  The  Edward,  4  U.  68  ;  The  Ranger,  6  ib. 
125. 

(A)  Infra,  p.  219. 

(?)  The  Jonge  Tobias,  1  Rob.  329  ;  The  Springhok  ;  The  Feterhoff,  infra. 

(m)  The  Staadt  Embden,  1  Rob.  26 ;  The  Springhok,  Blateh.  Pr.  Ca.  434 ; 
The  Feterhoff,  ib.  464. 

[n]  The  Neutralitet,  3  Rob.  296. 

(o)  Hobbs  V.  Henning,  34  L.  J.  C.  P.  121. 

{p)  The  Springbok,  Blateh.  Fr.  Ca.  434  ;  The  Feterhoff,  ib.  463. 

\q)  The  Imina,  3  Rob.  167. 
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offence  of  cairying  oontralband  to  tlie  enemy  was  not  purged 
by  successful  delivery :  the  ship  remained  liahle  to  confisca- 
tion on  the  homeward  voyage.  Nowadays,  however,  the 
vessel  herself  is  not  in  ordinary  cases  held  liahle  to  con- 
fiscation; and,  as  ohserved  by  Sir  "W.  Scott  ia  The  Imina  (r), 
"  under  the  present  understanding  of  the  law  of  nations  you 
cannot  generally  take  the  proceeds  in  the  return  voyage.  .  .  . 
If  the  goods  are  not  taken  in  delicto  and  iu  the  actual  prose- 
cution (of  the  intention)  the  penalty  is  not  now  generally 
held  to  attach."  But  where  there  has  heen  misconduct  on 
the  part  of  the  master,  such  as  concealment  of  the  contraband 
goods ;  or  the  use  of  papers  showing  a  false  destination ;  the 
vessel  has  been  condemned  on  the  return  voyage,  and  not 
only  the  vessel,  but  her  cargo  also,  though  the  latter  was  not 
purchased  with  the  proceeds  of  the  contraband  goods  (.s). 
The  soundness  of  these  last  decisions  is  questioned  by 
Wheaton,  who  disputes  the  right  to  inflict  a  penalty  when 
the  offence  no  longer  continues,  arguing  that  if  the  offence  is 
to  be  held  to  survive  after  termination  of  the  actual  delictum, 
it  should  logically  be  held  to  survive  indefinitely,  and  not 
only  for  the  return  voyage.  His  opinion  on  this  point  is  in 
accord  with  the  priaciples  laid  down  by  the  King's  Advocate, 
Sir  E.  Wiseman,  so  far  back  as  1672. 


Summary. — To  constitute  any  article  contraband  of  war  two 
essential  conditions  must  be  fulfilled,  viz.  (I)  the  article  must 
be  adapted  for  warlike  purposes,  and  (2)  it  must  be  destined 
for  belligerent  use.  The  circumstance  that  the  ship  is  bound 
to  a  neutral  port  is  strong  presumptive  evidence  that  the 
article  is  bond  fide  intended  for  neutral  use.    This  presumption 


(r)  3  Rob.  167. 

(«)  The  Margaret,  1  Act.  335 ;  The  Rosalie  and  Betty,  2  Rob.  343  ;  The 
Nancy,  3  Rob.  122. 
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may,  however,  be  rebutted  by  the  captor ;  but  no  mere  unsup- 
ported allegation  of  a  bare  intention  to  deliver  to  the  enemy 
win  justify  condemnation.  The  sole  judge  of  the  sufficiency 
of  evidence,  however,  is  in  all  cases  the  prize  court  of  the 
captors.  The  fact  that  goods  are  not  contraband  of  war  will 
not  necessarily  ensure  that  they  shall  not  be  captured  and 
brought  m  for  adjudication.  If,  on  restoration,  the  bringing- 
iu  be  attributed  to  the  fault  of  the  shipmaster,  he  may  be 
called  upon  to  pay  compensation  to  the  captors.  On  the 
other  hand,  if  the  capture  prove  unwarrantable,  damages  maybe 
awarded  against  captors.  If  the  goods  be  condemned  as  con- 
traband, the  master  cannot  claim  freight  from  the  captors.  If 
he  be  guilty  of  fraud  or  misconduct,  the  ship  may  be  forfeited. 

All  articles  of  an  essentially  warlike  quality  are  distiactly 
liable  to  confiscation  if  destined  for  belligerent  use.  Goods 
of  a  purely  peaceful  quality  may  be  freely  carried  to  belli- 
gerent ports  not  blockaded.  Articles  of  an  equivocal  nature 
have  to  be  considered  on  their  merits,  by  the  light  of  the 
facts  as  ascertained.  It  is,  in  short,  less  the  goods  than  the 
disposition  with  which  the  goods  are  regarded.  If  presum- 
ably intended  for  warlike  purposes  they  will  probably  be 
condemned;  if  for  peaceful  purposes,  restored.  The  sole 
judge  of  the  probable  use  is  the  capturing  belligerent.  His 
right  it  is  also,  by  common  consent,  to  say  what  goods  are 
contraband  and  what  are  not,  and  there  is  no  appeal  against 
his  decision.  But  of  course  if,  in  so  deciding,  he  should  act 
in  a  high-handed  and  grossly  unreasonable  manner,  he  would 
expose  himselE  to  the  hostility  of  neutral  powers. 

The  decisions  of  former  days,  on  the  subject  of  contraband, 
^are  valuable  as  exemplifying  the  principles  on  which  prize 
courts  proceed ;  but  as  regards  the  articles  themselves,  which 
called  forth  these  decisions,  the  latter  are  at  the  present  day 
worth,  for  the  most  part,  very  little.  This  is  more  especially 
the  case  in  respect  of  the  articles  destined  for  maritime  uses  in 
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the  days  when  ships  were  built  of  timber,  carried  masts  and 
spars  of  the  same  material,  were  rigged  with  hempen  rope, 
and  depended  on  canvas  for  their  propulsion.  All  this  is  now 
changed.  The  articles  which  will  in  the  future  be  regarded 
as  equivocal,  only  the  future  can  show.  All  that  can  be  confi- 
dently affirmed  on  this  point  is  that  a  belligerent  will  almost 
certainly  regard  as  contraband  any  goods  shipped  to  the 
enemy  which  may  strengthen  the  hand  of  the  latter  for  war. 
What  these  articles  are  likely  to  be  is  a  question  to  which  the 
answer  must  meantime  be  provided  by  the  common  sense  and 
practical  judgment  of  the  enquirer ;  there  is  no  authority 
to  which  to  appeal  for  definite  information  on  the  subject; 
Many,  possibly  most,  of  the  articles  likely  to  be  regarded, 
either  absolutely  or  in  certain  circumstances,  as  contraband  of 
war,  have  been  suggested  above  ;  but  on  the  pinch  of  war  no 
doubt  the  list  will  be  supplemented. 

As  regards  provisions,  they  stand  in  an  exceptional  position. 
If  made  up  into  a  form  specially  suitable  for  warlike  purposes, 
they  are  likely  to  be  condemned.  So,  also,  with  stores  appa- 
rently destined  for  the  use  of  forces  in  the  field.  Foodstuffs 
not  made  up,  such  as  wheat  and  flour,  are  not  likely  to  be 
condemned,  unless  in  face  of  a  strong  presumption  in  favour 
of  their  warlike  use.  They  may  be  ordered  o£E  from  the 
belligerent  coast,  or  they  may  be  pre-empted.  Generally, 
the  tendency  is  rather  to  pre-empt  than  to  confiscate  pro- 
visions, except  in  the  cases  just  indicated. 

Finally,  it  may  be  observed  that  if  the  owner  of  permissive 
goods  ship  with  them  any  contraband  of  war,  or  if  the  owner 
of  the  contraband  be  also  owner  of  the  vessel,  the  taint  of  the 
contraband  wiU  be  held  to  permeate  all  the  property  captured 
belonging  to  the  same  owner,  and  the  whole  wUl  be  subjected 
to  the  same  fate. 

It  seems  improbable  that  the  question  of  contrabandj  in 
any  European  war,  will  assume  in  the  future  the  prominence 
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whioli  it  occupied  ia  the  past.  A  iDelligerent  is  not  likely  to 
import  contraband  of  war,  at  the  risk  of  capture,  if  he  can 
procure  it  in  a  neighhouring  neutral  market ;  and  owing  to 
the  facilities  now  afPorded  by  railway  communication,  this 
will  doubtless  frequently  be  found  a  matter  of  no  great 
difficulty. 


Insurance. 

With,  respect  to  the  insurance  of  contraband,  there  being,  as 
we  have  seen,  nothing  unlawful,  in  the  strict  sense  of  the  word, 
in  the  shipment  of  such  articles  by  neutrals,  there  is  nothing 
unlawful  in  their  insurance.  It  is,  however,  within  the  right  of 
a  neutral  government  to  prohibit  the  shipment  of  contraband  to 
belligerents  (m)  ;  and  such  a  prohibition  by  this  country  would 
nullify,  even  if  it  did  not  in  terms  proscribe,  any  insurance  of 
goods  shipped  contrary  to  it.  But  in  the  case  of  a  lawful  insur- 
ance, in  order  to  secure  enforcement  of  the  contract  it  would 
have  to  be  shown  that  the  underwriter  had  either  express  or 
implied  knowledge  of  the  material  facts  at  the  time  he  accepted 
the  risk  (v).  In  the  case  of  a  belligerent  country,  all  unlicensed 
trade  with  the  enemy  being  prohibited,  any  insurances  in  pro- 
tection of  such  trade  would  naturally  be  illegal.  And  any 
insurance  of  contraband  in  the  country  of  the  hostile  belligerent, 
though  the  articles  insured  have  been  shipped  by  neutrals,  would 
be  incapable  of  being  enforced  (a;) ;  as,  for  example,  if  Grreat 
Britain  were  at  war  with  France,  and  it  was  proposed  to  insure 
in  England  contraband  goods  carried  by  a  neutral  vessel  from 
Kussia  to  France. 

In  the  United  States  it  was  held,  in  1797  (y),  that  under  an 


(m)   Vide  as  to  tHs  p.  350,  infra. 

{v)  The  Santissima  Trinidad,  7  Wheat.  283 ;  Ex  parte  Ohavasse,  In  re  Graze- 
brooke,  34  L.  J.  Bank.  17. 

{x)  Amould,  Stt  ed.  p.  699. 

(y)  Seton  v.  Low,  1  Johns.  Cases,  1,  confirmed  by  Juhel  v.  SMnelander,  2 
John.  120,  487  {an.  1802). 

O.  0 
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insurance  on  "all  kinds  of  neutral  goods,"  articles  contraband  of 
war  may  be  comprised,  and  that  all  goods  are  lawful  which  are 
not  prohibited  by  the  positive  law  of  the  country  to  which  the 
vessel  belongs  :  further,  that  the  insured  are  not  bound  to  dis- 
close to  the  underwriter  that  the  goods  are  contraband  of  war, 
seeing  that  it  is  lawful  for  neutrals  to  ship  contraband  of  war, 
and  that  the  underwriter  must  be  presumed  to  know  that  the 
neutral  trade  is  very  likely  to  consist  of  the  same  kind  of  articles 
during  war  as  in  times  of  peace.  But  it  has  since  beeii  decided 
in  the  British  Courts,  in  Ex  parte  Chavasse,  In  re  Grazelrooh  {%), 
that  an  insurance  on  contraband  of  war  is  a  good  insurance 
provided  the  underwriter  was  informed  of  the  nature  of  the  risk 
which  he  was  undertaking,  or  if  the  circumstances  were  such 
that  he  might  reasonably  be  presumed  to  be  acquainted  with  the 
nature  of  the  trade  engaged  in. 

Two  cases  arising  out  of  the  seizure  of  the  steamer  Peterhoff 
axe  especially  interesting  in  this  connexion.  It  has  already  been 
mentioned  that  The  Peterhoff  was  a  neutral  vessel  carrying  a 
cargo  largely  consisting  of  warlike  or  equivocal  articles  to  the 
neutral  port  of  Matamoras  on  the  Eio  Grande.  Matamoras  was 
separated  from  the  Confederate  town  of  Brownsville  by  merely  a 
narrow  stream.  It  came  out  that  a  packet  containing  papers 
had,  in  accordance  with  the  previous  instructions  of  the  master, 
been  thrown  overboard  on  seizure  of  the  vessel,  and  that  other 
papers  had  been  burnt.  It  was  moreover  averred  that  part  of 
the  cargo  was  intended  to  be  lightered  into  Texas,  and  part  to 
be  offered  in  the  market  at  Matamoras.  Of  the  alleged  contra- 
band articles,  some  were  distinctly  for  military  purposes,  whUst 
others,  such  as  boots,  horse-shoes,  sapping  tools,  drugs,  blankets, 
&c.,  would  be  available  for  similar  uses.  The  ownership  of  the 
cargo  appears  to  have  been  vested  in  but  a  few  persons,  and  it 
was  found  that  the  goods  of  all  the  claimants  consisted  more  or 
less  of  contraband  articles ;  also,  that  the  owner  of  the  vessel 
was  himself  a  shipper  of  contraband  cargo.  The  vessel,  which 
had  been  captured  by  a  Federal  cruiser  off  St.  Thomas,  was, 
with  her  cargo,  declared  to  be  confiscated. 

(«)  34  L.  J.  Bank.  17,  and  p.  403,  infra.     Vide  also  Hobbs  v.  Henning, 
p.  404,  infra. 


Capture  of  Contkaband  of  Wae. — Ins.     195 

It  was  clearly  recognised  by  the  United  States  Courts  that  a 
neutral  vessel,  laden  -with  a  neutral  cargo,  may  la-wfully  trade 
between  neutral  ports  in  time  of  war,  in  all  descriptions  of 
merchandise,  whether  warlike  or  otherwise  (a)  ;  and  that  no, 
articles  alleged  to  be  contraband  can  be  so  imless  they  are  going 
to  a  belligerent  (5).  On  the  other  hand,  it  was  stated  to  be 
equally  well  settled  that  the  ulterior  destination  of  warlike  goods 
determines  the  character  of  the  trade,  and  that  a  trade  in  such 
goods  with  the  enemy's  country,  through  neutral  territory,  is 
unlawful ;  numerous  authorities,  British  and  American,  being 
cited  in  support  of  this  doctrine  (c).  With  respect  to  the  actual 
destination  of  the  warlike  goods,  the  Court  observed  that  there 
was  no  army  or  navy  in  Mexico  at  or  near  Matamoras  to  be 
supplied,  and  that  there  could  have  been  no  demand  in  Mexico 
for  the  large  quantity  of  the  other  articles  found  on  board  the 
vessel.  To  sum.  up,  the  learned  judge  was  "led  to  the  conclusion, 
upon  all  the  evidence,  that  The  Peterhoff,  when  captured,  though 
ostensibly  on  a  voyage  from  London  to  neutral  waters  at  the 
mouth  of  the  Eio  Gbrande,  was  laden  with  a  cargo  composed 
largely  of  articles  contraband  of  war,  which  were  not  designed, 
on  their  departure  from  England,  to  be  sold  or  disposed  of  in 
the  neutral  market  of  Matamoras,  but  were  designed  to  be 
delivered  either  directly  or  indirectly,  by  transhipment,  in  the 
country  of  the  enemy,  and  for  the  use  of  the  enemy"  {d).  "It 
was  not  credible  that  there  was  a  design,  in  good  faith,  to  sell 
and  dispose  of  the  cargo  in  the  market  of  Matamoras  "  (e).  In 
these  circumstances  the  cargo  was  condemned  en  Hoc.  The  ship 
was  likewise  condemned,  the  owner  being  also  an  owner  of 
contraband  articles,  and  the  master  having  destroyed  and  con- 
cealed certaiu  papers  and  prevaricated  generally. 

The  foregoing  is  a  summary  of  the  main  features  of  this 
important  case,  tried  by  the  U.  S.  District  Court  in  July,  1863, 
as  set  forth  at  great  length  in  Blatchford's  Eeports  of  Cases  in 
Prize,  1861-65.    This  judgment  was  subsequently  reversed,  as 


[a)  Blatoh.  Pr.  Ca.  at  p.  506. 
\h)  lb.  at  p.  528. 

(c)  B.  at  p.  508. 

[d)  Ih.  at  p.  633. 
(«)  Ih.  at  p.  541. 
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regards  the  ship  and  part  of  the  cargo,  hut  it  is  necessary  to  hear 
the  first  judgment  in  mind,  because  when  Hobbs's  case,  to  be 
presently  considered,  came  before  the  British  Courts,  The  Peierhoff 
appeal  had  not  come  before  the  Supreme  Court  of  the  United 

States. 

Hobhs  V.  Henning  (November,  1864,  and  January,  1865)  (/), 
was  a  case  arising  out  of  the  above  seizure.  There  had  been  no 
special  warranty  of  no-contraband,  but  the  underwriters  dis- 
claimed liability,  relying  mainly  on  the  pleas  (1)  of  concealment 
of  material  fact,  and  (2)  of  misdescription  of  the  voyage  insured. 
The  latter  defence  was  based  on  the  decision  of  the  United  States 
Coui't  that  the  real  voyage  was  in  fact  to  a  belligerent  and  not 
to  a  neutral  destination.  Judgment  was,  however,  given  for  the 
plaintiff,  the  Court  deciding  (I)  that  the  goods  were  not  contra- 
band of  war,  and  consequently  that  there  had  been  no  conceal- 
ment; and  (2)  that  the  judgment  of  the  United  States  Court  was 
not  intended  to  express  that  the  ship's  voyage  was  not  as  alleged 
by  the  master,  but  that  the  alleged  destination  of  the  cargo  was 
false. 

The  decision  that  the  goods  were  not  contraband  was  directly 
opposed  to  that  of  the  United  States  District  Court,  which  con- 
demned them  for  being  contraband;  and  this  case  has  been  cited 
as  evidence  of  a  divergence  of  views,  on  the  subject  of  contraband, 
between  the  Courts  of  this  country  and  of  the  United  States. 
But  a  careful  examination  of  the  decision  in  the  British  Court 
seems  to  establish  that  the  difference  between  the  decisions  of 
the  two  Courts  was  one  entirely  as  to  the  facts,  and  not  as  to  the 
principle.  The  United  States  District  Court  held,  as  to  the 
whole  of  the  cargo,  that  it  was  not  intended  to  be  sold  at 
Matamoras,  but  that  it  was  really  destined  for  delivery  in  Con- 
federate territory.  In  Seymour^s  case,  infra,  the  British  Court 
held  that  this  view  of  the  facts,  so  far  as  the  particular  goods 
were  concerned,  was  correct,  for  a  contract  existed  under  which 
delivery  was  to  be  made  to  the  Confederate  Government.  But 
in  Hobbs's  case  no  evidence  was  adduced  of  any  such  arrange- 
ment, and  the  British  Court  held  that  the  goods  insured  were 


(/)  17  C.  B.  818 ;  34  L.  J.  C.  P.  117. 
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intended  to  be  sold  at  the  neutral  port,  and  that  they  were  there- 
fore not  contraband,  and  were  wrongfully  condemned  as  such. 
"The  allegation,"  said  the  Court,  "that  the  goods  were  shipped 
for  the  purpose  of  being  sent  to  an  enemy's  port  is  an  allegation 
of  a  mental  process  only.    We  are  not  to  assume  either  that  the 
plaintiff  had  made  any  contract  or  provided  any  means  for  the 
further  transmission  of  the  goods  into  the  enemy's  state,  or  that 
the  shipment  to  Matamoras  was  an  unreal  pretence.    If  the 
goods  were  in  a  course  of  transmission,  not  to  Matamoras,  but  to 
an  enemy's  port,  the  voyage  would  not  be  covered  by  the  policy." 
In  the  view  of  the  Court  {g),  the  assured  must  be  taken  to  have 
known  of  the  good  demand  at  Matamoras,  and  to  have  shipped 
to  that  port  in  the  expectation  of  a  profitable  sale  there  to  pur- 
chasers on  behalf  of  the  Confederate  States ;  but  that  a  price 
was  the  sole  object  in  view,  and  that  he  was  indifferent  whether 
the  sale  were  to  Confederate  or  Federal  purchasers  ;  and  that  in 
a  neutral  territory   he  might  lawfully  sell  to  either :  therefore 
that  the  plea  was  bad  (as  to  intention) ;    for,  there  being  no 
wan-anty  against  contraband,  it  was  necessary  to  show  that  the 
goods  were  contraband  of  war,  and,  as  such,  liable  to  be  seized  by 
the  Federal  Government :  the  averment  of  the  intention  that  the 
goods  should  go  to  the  Confederate  States  did  not  indicate  that 
the  goods  were  bound  to  go  there,  and  therefore  that  the  plea 
(j.  e.,  in  effect,  of  concealment)  was  insufiicient.     (It  was  con- 
sidered by  the  Court  that  the  plea  of  contraband  of  war  was 
intended  to  be  a  defence  on  the  ground  of  concealment  by  the 
plaintiff  of  a  material  fact.)     In  the  opinion  of  the  Court  the 
seizure  by  the  Federal  Government  was,  on  the  facts,  so  far  as 
concerned  the  plaintiff's  property,  unlawful.     But  the  insurance 
was  against  capture,  lawful  and  unlawful,  and  the  defendant, 
said  the  Court,  in  order  to  discharge  himself,  must  show  con- 
cealment by  the  assured.     The  further  allegation  that  the  ship 
was  carrying  goods   and  papers  which    involved   liability  to 
seizure,  was  held  to  be  immaterial  as  a  ground  of  defence ;  for 
these  goods  were  not  alleged  to  be  plaintiff's  goods,  and  the 
plaintiff  was  not  shown  to  be  responsible  for  the  ship's  papers, 
nor  for  any  other  goods  than  his  own. 


{g)  So  understood  in  Seymour's  case,  infra,  41  L.  J.  C.  P.  193. 
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This  decision  was,  as  lias  been  said,  arrived  at  in  1864-5, 
and  the  American  judgment  in  The  Peterhoff,  on  appeal  to  the 
Supreme  Ooui-t  in  1866,  amply  establishes  the  justice  of  the 
conclusions  of  the  British  Court  in  Hohhs's  case.  Further,  it 
goes  to  show  that  there  is  no  difierence  of  opinion  between  the 
Courts  of  this  country  and  of  the  TJnited  States  as  to  the  principles 
by  which  the  question  of  alleged  contraband  is  to  be  tested. 
That  the  District  Court  had  wrongly  interpreted  the  facts 
in  The  Peterhoff  case  appears  from  the  subsequent  judgment 
of  the  Supreme  Court  (A).  Said  the  Court:  "  The  evidence  in 
the  record  satisfies  us  that  the  voyage  of  The  Peterhoff  was  not 
simulated.  .  .  .  Nor  have  we  been  able  to  find  anything  in  the 
record  which  fairly  warrants  a  belief  that  the  cargo  had  any 

other    direct    destination We   dismiss,   therefore,   from 

consideration  the  claim,  suggested  rather  than  urged,  on  behalf 
of  the  Government,  that  the  ship  and  cargo,  both  or  either,  were 
destined  for  the  blockaded  coast." 

With  respect  to  the  permissive  or  innocent  goods,  the  Court 
thought  it  a  "fair  conclusion  from  the  whole  evidence,  that  the 
cargo  was  intended  to  be  disposed  of  in  Mexico  or  Texas  as 
might  be  found  most  convenient  and  profitable  to  the  owners 
and  consignees  ;  "  and  that  the  destination  in  this  case  became 
specially  important  only  in  connexion  with  the  question  of  the 
goods  of  a  contraband  nature.  With  respect  to  the  equivocal 
goods,  they  had  not  been  proved  to  have  been  actually  destined 
to  belligerent  use,  and  they  could  not  therefore  be  treated  as 
contraband.  The  articles  held  to  be  contraband  were  artillery 
harness,  military  boots,  and  regulation  blankets.  These,  said 
the  Court,  came  fairly  within  the  description  of  goods  primarily 
and  ordinarily  used  for  military  purposes  in  time  of  war,  and 
made  part  of  the  necessary  equipment  of  an  army.  If  really 
intended  for  sale  in  the  market  at  Matamoras,  even  these  goods 
would  have  been  free  from  liability,  but  all  the  circumstances 
indicated  that  these  articles  at  least  were  destined  for  the  use  of 
the  rebel  forces  then  occupying  Brownsville  and  other  places  in 
the  vicinity,  notwithstanding  that  they  were  primarily  destined 
for  Matamoras.    This  portion  of  the  cargo  was  therefore  con- 


[h)  5  Wall.  28. 
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demned,  and  with  it  any  part  of  the  cargo  belonging  to  the 
owner  of  the  same  goods. 

As  regards  the  ship,  although  the  conduct  of  the  master  had 
been  inconsistent  with  the  frankness  and  good  faith  due  from 
neutrals  in  such  circumstances,  yet,  in  face  of  the  fact  of  the 
almost  certain  destination  of  the  ship  to  a  neutral  port  with  a 
cargo  for  the  most  part  neutral  in  character  and  destination,  the 
Court  decreed  restitution  on  payment  of  costs  and  expenses. 

This  judgment,  both  for  its  searching  and  impartial  examina- 
tion of  the  facts  and  for  its  able  and  exhaustive  review  of  the 
law,  well  repays  perusal.  The  final  judgment  of  the  United 
States  Court  in  The  Peterhoff  and  of  the  British  Courts  in  Hobhs 
V.  Henning  must  be  considered  to  set  at  rest,  once  and  for  all,  the 
principles  to  be  followed  in  deciding  questions  of  contraband  of 
war  :  as  to  which  principles  there  woidd  appear  to  be  no 
difference  of  opinion  between  the  government  of  this  country 
and  that  of  the  United  States. 


In  Seymour  v.  London  and  Provincial  Insurance  Co.  («'),  an 
insurance  had  been  effected  in  London  on  goods  per  Peterhoff 
from  London  to  Matamoras,  "  "Warranted  no  contraband  of 
war."  The  goods  having  been  confiscated  as  above  stated,  the 
underwriters  repudiated  liability  on  the  ground  of  misrepresenta- 
tion and  breach  of  warranty.  This  refusal  was  justified  by  the 
Court,  by  which  it  was  held  that  the  goods  were  iatended  from 
the  beginning  to  go  to  Matamoras,  not  to  be  disposed  of  there 
as  part  of  the  merchandise  of  such  port,  but  for  the  purpose  of 
being  transhipped  across  the  Eio  Grande,  to  be  delivered  to  the 
Confederate  Government  under  contract.  This  decision,  which 
was  on  all  fours  with  the  finding  of  the  American  Court,  was 
subsequently  confirmed,  the  Court  thinking  that  the  special 
facts  of  the  particular  case  clearly  showed,  first,  that  the  artUlery 
harness  was  destined  to  a  belligerent  state  for  belligerent 
ptirposes,  and  so,  as  was  admitted,  "in  such  case  contraband"  ; 
■and,  secondly,  that  there  had  been  a  concealment  of  this  material 
fact  (A). 


(j)  41  L.  J.  0.  P.  193. 

{k)  42  L.  J.  C.  P.  Ill,  «o!;. 
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As  the  ownership  of  goods  partly  contraband  and  partly  per- 
missive taints  the  whole  with  the  vice  of  contraband,  in  the  case 
of  an  insurance  on  the  permissive  portion  of  such  mixed  goods, 
or  on  a  neutral  ship  carrying  contraband  goods  belonging  to  her 
owner,  the  underwriter  must  be  either  explicitly  or  impliedly 
informed  of  the  circumstances.  Otherwise,  as  intimated  above, 
the  insurance  may  be  held  void  on  the  ground  of  conceal- 
ment (Z).  But  it  is  to  be  deduced  frofli  Hobbs's  case,  supra,  that 
the  circumstance  that  a  Court  of  the  alien  captors  has  condemned 
property  as  contraband  of  war  will  not  necessarily  debar  the 
assured  from  pleading  in  the  Courts  of  this  country  that  the 
condemnation  was  bad  under  the  law  of  nations ;  and  that  it  is 
not  de  facto  a  defence  to  a  claim  on  the  underwriters  under  a 
policy  warranting  no  contraband  (»»). 

The  carriage  by  neutrals  to  a  'belligerent  of  all  articles 
subservient  to  warlike  uses  being  by  the  common  law  of 
nations  attended  by  the  liability  to  confiscation  of  the 
obnoxious  cargo,  it  naturally  follows  that  the  transport  of 
the  enemy's  troops  and  conveyance  of  his  despatches  will  be 
at  least  as  strictly  prohibited.  This  subject  we  will  now 
consider. 


(?)  Arnould,  6th  ed.  p.  636,  reads  as  fpUows  :— 

"As  carrying  contraband  articles  entails  the  confiscation  of  aU  property 
on  hoard  the  neutral  ship  belonging  to  the  same  owner,  it  would  clearly 
amount  to  a  breach  of  the  warranty  of  neutrality  as  to  such  property. 
"With  regard  to  the  ship  and  such  portion  of  the  cargo  as  belongs  to 
different  owners,  it  wiH  only  produce  such  a  result  when  the  circumstances 
of  criminaUty  are  such  as  involve  both  ship  and  cargo  in  one  common 
penalty ;  as  where  they  show  that  the  shipowner  and  the  other  freighters 
were  cognizant  of,  and  concerned  in,  the  contraband  trading." 

But  seeing  that  contraband  of  war  may  be  directly  shipped  and  insured 
without  being  so  described  in  the  poUcy,  and  yet  without  violating  the 
neutral  warranty,  it  is  by  no  means  obvious  why  any  violation  of  neutral 
warranty  should  ensue  in  such  circumstances  as  the  above.  Vide  sub  War 
Warranties,  p.  387,  infra. 

(«j)  Eor  examples  of  clauses  expressly  excluding  risks  arising  from  car- 
riage of  contraband  of  war,  vide  p.  124,  siipra. 
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PEOPEETY  ENGAGED  IN 

Carrying  Despatches  or  Military  Persons  of 
THE  Enemy. 


The  transport  of  hostile  despatches,  or  of  military  persons 
in  the  service  of  the  enemy,  is  regarded  as  a  heinous  offence 
against  the  law  of  nations.  The  injury  likely  to  result  from 
the  carriage  of  a  cargo  of  contraband  articles  is  necessarily  of 
a  limited  nature ;  but  the  transport  of  hostile  despatches 
may  affect  perhaps  the  whole  plan  of  campaign :  while  the 
presence  of  military  persons  with  the  forces  of  the  enemy 
may  indefinitely  iacrease  his  powers  of  conducting  warlike 
operations. 

What  are  Despatches. — "The  carriage  of  despatches,"  said  Sir 
W.  Scott,  in  The  Atalanta  (a), "  is  a  service  which,  in  whatever 
degree  it  exists,  can  only  be  considered  in  one  character — as  an 
act  of  the  most  noxious  and  hostile  nature." 

"  Despatches,"  observed  the  same  learned  judge,  in  The 
Caroline  (b),  "  are  all  official  communications  of  official  per- 
sons on  the  public  affairs  of  the  government.  The  com- 
parative importance  of  the  particular  papers,"  his  lordship 
added,  "  is  immaterial,  since  the  Court  wiU  not  construct  a 
scale  of  relative  importance,  which,  in  fact,  it  has  not  the 
means  of  doing  with  any  degree  of  accuracy  or  with  satis- 
faction to  itself ;  it  is  sufficient  that  they  relate  to  the  public 
business  of  the  enemy,  be  it  great  or  small The  true 

(a)  6  Bob.  440.  {i)  6  Rob.  464. 
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criterion  ■will  he,  are  they  on  the  public  business  of  the  state 
and  passing  between  public  persons  for  the  public  service  ?  " 
The  conveyance  of  the  despatches  of  an  ambassador  resident 
in  a  neutral  country  is,  however,  an  exception  to  this  rule. 
Despatches  carried  from  the  mother  country  to  her  colonies 
or  foreign  possessions  are  distinctly  prohibited,  a  belligerent 
having  the  right  to  assume  that  such  despatches  are  hostile  to 
himself,  inasmuch  as  they  relate  to  the  security  of  the  enemy's 
possessions ;  but  neutrals  have  a  right  to  preserve  their  relations 
■with  the  enemy,  and  no  such  presumption  of  hostility  exists  in 
the  case  of  despatches  of  or  to  ambassadors  resident  in  a  neutral 
country,  for  the  purpose  of  preser-ving  friendly  relations  be- 
tween the  neutral  state  and  that  of  the  belligerent  power  to 
which  such  ambassadors  owe  allegiance.  Confidence  must 
needs  be  placed  in  the  integrity  of  the  neutral  state ;  and 
persons  discharging  the  functions  of  ambassadors  are  pecu- 
liarly objects  of  the  protection  and  favour  of  the  law  of 
nations  (c).  This  principle  was,  in  The  Maddison  (d),  held 
equally  to  apply  to  the  carrying  of  despatches  to  a  consul 
of  the  enemy  resident  in  a  neutral  country.  And,  clearly, 
all  papers  found  on  board  a  neutral  vessel  sailing  to  or  from 
a  belligerent  port,  although  of  a  public  nature  and  relatiag 
to  public  affairs,  will  not  of  necessity  be  of  a  contraband 
quality ;  for  if  the  person  to  whom  they  are  committed  be  a 
neutral  and  not  invested  with  a  public  character  they  are  not 
despatches,  nor  is  the  carriage  of  them  an  offence  (e).  If  a 
neutral  vessel  carryiag  despatches  from  the  enemy  to  a  de- 
pendency be  seized  on  the  voyage,  but  the  dependency  have 
meantime  ceased  to  be  a  colony  of  the  enemy,  this  circum- 
stance will  absolve  the  vessel  from  confiscation  (/) . 

(c)  The  Caroline,  6  Rob.  464. 

\d)  Ed-w.  224. 

{e)  The  Rapid,  Edw.  228. 

(/)  The  Trendre  Sostre,  6  Rob.  457. 
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In  tlie  familiar  case  of  The  Trent  (g),  commonly  known  at 
tlie  time  of  the  occurrence  as  tlie  Mason  and  Slidell  affair,  the 
United  States  Government  sought  to  establish  the  claim  to 
an  extreme  exercise  of  helligerent  rights  in  respect  of  the  car- 
riage by  neutrals  of  hostile  despatches  and  military  persons. 
The  case,  shortly  stated,  is  as  follows : — The  Trent  was  a 
British  mail  steamer  bound  from  Havannah  to  England 
with  mails  and  passengers.  Amongst  the  latter  were  the  per- 
sons named,  proceeding  as  envoys  from  the  Confederate  States 
to  Great  Britain  and  Prance.  When  about  nine  miles  from 
the  coast  of  Cuba  the  vessel  was  approached  by  the  United 
States  cruiser  San  Jacinto,  which  fired  a  round  shot  in  a  direc- 
tion obviously  divergent  from  the  course  of  The  Trent,  and 
shortly  afterwards  discharged  a  shell  across  her  bows,  the 
missile  exploding  half  a  cable's  length  from  the  steamer. 
A  naval  officer  from  the  cruiser  then  boarded  the  steamer  and 
demanded  that  Messrs.  Mason  and  Slidell,  with  their  two 
secretaries,  should  be  given  up.  The  officers  of  The  Trent 
protested  against  the  action  of  the  cruiser,  but  ultimately, 
on  a  show  of  force  being  made,  the  persons  indicated  were 
■allowed  to  be  transferred  to  the  cruiser,  and  they  were 
subsequently  imprisoned  in  a  military  fortress.  The  mail 
steamer  proceeded  on  her  voyage,  and,  on  the  facts  becoming 
known  in  England,  a  demand  was  made  to  the  United  States 
Government  for  restoration  of  the  prisoners  and  a  suitable 
apology.  In  this  demand  the  British  Government  was  sup- 
ported by  France,  Austria,  Prussia,  Italy,  and  Eussia.  It  was 
•urgently  complained  that  this  arbitrary  act  of  the  United 
States  Government,  in  seizing  non-combatants  travelling  under 
the  protection  of  a  neutral  flag  and  bound  to  a  neutral  state, 
was  unjustifiable  and  a  breach  of  the  common  law  of  nations. 
The  main  contention  of  the  captors  in  support  of  their  illegal 


Pari.  Papers,  1862,  Vol.  LXII. 
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action  was,  that  the  persons  seized,  and  the  despatches  which 
they  were  helieved  to  be  carrying,  were  contraband  of  war, 
and  therefore  liable  to  seizure.  It  was  not,  however,  at- 
tempted to  justify  the  mode  in  which  the  alleged  right  of 
seizure  had  been  exercised,  and  it  was  practically  admitted 
that  the  steamer  should  properly  have  been  brought  into  a 
United  States  port  for  adjudication.  To  the  above  contention 
it  was  replied,  that  whatever  may  be  the  law  as  regards  naval 
and  military  persons,  no  single  Admiralty  decision,  and  no 
single  expression  on  the  part  of  any  international  jurist,  could 
be  cited  in  support  of  the  argument  that  ambassadors  or  public 
officers,  non-combatants,  are  liable  to  be  regarded  as  contra- 
band of  war  ;  and  that  in  any  case  these  persons  were  bound 
to  a  neutral  destination.  Further,  that  as  to  the  despatches, 
neutral  states  have  a  perfect  right  to  maiatain  friendly 
relations  with  belligerents;  and  that  these  despatches  were 
under  protection  of  the  neutral  flag  and  bound  to  a  neutral 
destination.  Ultimately  the  persons  seized  were  released  and 
allowed  to  proceed  to  their  destination  in  a  British  vessel. 

The  interesting  and  important  arguments  arising  out  of 
this  case  are  discussed  at  length  in  Kent's  International  Law, 
2nd  ed.  pp.  357—364. 

Who  are  Military  Persons. — By  naval  and  military  persons 
is  meant  persons  competent  to  take  an  active  part  in  the  prose- 
cution of  hostilities.  Ambassadors  or  public  persons  holding 
civil  appointments  apparently  do  not,  as  we  have  seen  above, 
come  within  this  category,  though  an  observation  of  Sir  W. 
Scott,  in  The  Orozembo,  to  be  referred  to  presently  (^), intimates 
a  different  conclusion.  "  As  to  the  number  of  military  persons 
necessary  to  subject  the  vessel  to  confiscation,  it  is  difficult  to 
decide  ;  since  fewer  persons  of  high  quality  and  character  may 


ig)   Vide  p.  210,  infra. 
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be  of  mucH  more  importance  than  a  much  greater  numher  of 
persons  of  lower  condition.  To  carry  a  veteran  general,  under 
some  circumstances,  might  be  a  much  more  noxious  act  than 
the  conYsyance  of  a  whole  regiment"  {h). 

Mail  Packets:  Public  Vessels.— In  Wheaton's  International 
Law  (?)  the  editor  expresses  the  opinion  that  "  the  carrying 
of  despatches  can  only  invest  a  neutral  vessel  with  a  hostile 
character  in  the  case  of  its  being  employed  for  that  purpose 
by  the  belligerent,  and  that  it  cannot  affect  with  criminality 
either  a  regular  postal  packet  or  a  merchant  ship,  which  takes 
a  despatch  in  its  ordinary  course  of  conveying  letters,  and 
of  the  contents  of  which  the  master  must  necessarily  be 
ignorant.     This  view,  it  is  supposed,  is  not  inconsistent  with 
the   text,   which    refers  to   a  fraudulent   carrying   of    the 
despatches  of  the  enemy.     Since  the  former  European  wars 
some  governments  have  established  regular  postal  packets, 
whose  mails,  by  international  conventions,   are  distributed 
throughout  the   civilized  world;   whilst  in  other  countries 
every  merchant  vessel  is  obliged  to  receive  tiU  the  moment  of 
its  setting  sail,  not  only  the  despatches  of  the  government,  but 
all  letters  sent  to  it  from  the  post-offices."     International 
conventions  or  not,  it  may  surely  be  safely  assumed  that  the 
general  introduction  of  the  postal  system,  and  the  consequent 
institution  of  mail  steamers,  have  practically  extinguished  the 
old  right  of  confiscation  for  the  carriagdTof  hostile  despatches. 
If,  for  example,  war  were  to  arise  between  France  and  Spain, 
by  the  strict  law  of  nations  France  would  have  the  right  to 
stop  and  search  every  British  mail  steamer  which  she  might 
suspect  of  carrying  in  her  mail  bags   despatches  from  the 
Spanish  Grovemment  to  any  of  the  Spanish  East  Indies.    The 


(A)  Wleaton's  Internat.  Law,  2  Eng.  ed.  p.  580. 
\i)  6  Am.  ed.  p.  567. 
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result  of  the  exercise  of  this  right  would  be  that  successive 
P.  and  0.  steamers  might  he  stopped  while  their  scores,  or  even 
hundreds,  of  mail  bags  are  got  out  and  the  contents  of  each 
examined,  and  on  the  examination  proving  successful,  the 
steamer  might  be  taken  into  a  French  port  for  adjudication, 
to  the  serious  loss  and  infinite  discomfort  of  a  large  comple- 
ment of  passengers,  the  peaceable  subjects  of  various  neutral 
powers.  Such  a  state  of  affairs  would  raise  the  ire  and  hostility 
of  all  neutral  governments,  and  would  obviously  be  utterly 
inconsistent  with  the  enlightened  civilization  of  the  present 
day.  Moreover,  the  great  facilities  which  now  exist  for 
communication  by  telegraphic  cable,  as  well  as  for  the  for- 
warding of  despatches  by  various  and  independent  routes, 
must  needs  in  most  cases  render  it  a  sheer  waste  of  time  to 
attempt  to  intercept  despatches  by  stopping  and  searching 
mail  steamers.  And,  indeed,  to  search  any  of  the  floating 
leviathans  of  the  present  day  on  the  chance  of  discovering  a 
letter  which  it  would  be  the  interest  of  persons  on  board  to 
conceal,  would  be  little  less  than  an  absurdity.  But  what- 
ever rights  may  still  be  held  to  exist  as  to  the  search  for 
despatches  on  private  trading  vessels,  there  can,  one  would 
imagine,  be  no  doubt  that  no  such  right  exists — or  that  if  it 
exists,  few  powers  would  have  the  hardihood  to  attempt  to 
exercise  it — in  the  case  of  mail  or  packet  steamers.  These 
vessels,  being  under  government  contract  for  the  carriage  of 
the  mails,  may  in  a  manner  be  said  to  be  public  vessels. 
Not,  it  may  be,  vessels  of  war  or  transport,  but  still  public 
vessels,  as  being  under  government  subsidy,  and  as  such 
exempt  at  any  rate  from  the  prohibition  against  carrying 
belligerent  despatches ;  though  the  right  of  search  for  military 
persons  of  the  enemy  having  a  belligerent  destination  might  stiU 
be  insisted  upon.    But  The  Peterhoff{j)  case,  where  a  British 


(i)  Vide  p.  186,  supra. 
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vessel  -was  seized  by  a  Federal  cruiser  for  carrying  contraband 
of  war  and  for  tbe  alleged  intention  to  run  the  blockade  of 
the  Confederate  ports,  indicates  that  the  modern  view  favours 
the  recognition  of  the  right  of  neutral  vessels  to  carry  mails 
free  from  belligerent  examination.  For  although  the  cir- 
cumstances of  the  voyage  and  cargo  were  in  this  case  open  to 
grave  suspicion,  and  the  conduct  of  the  master  was  eminently 
imsatisfactory,  a  sealed  postal  mail  bag  found  on  board  was 
ordered  to  be  delivered  to  the  attorney  of  the  United  States, 
out  of  the  custody  of  the  Court,  and  was  given  up  to  the 
British  authorities  imopened  (A-).  It  may,  however,  be 
supposed  that  the  right  to  carry  postal  mail  bags  and  the 
sanctity  of  their  contents  is  now  in  many  cases  provided  for 
by  international  convention. 

The  cases  of  The  Charkieh  {l)  and  The  Parlement  Beige  {m) 
are  interesting  as  bearing  upon  the  question  of  public  vessels ; 
but  as  these  were  pacific  cases  in  respect  of  damages  caused 
by  collision,  involving  the  question  of  territorial  jurisdiction 
of  the  British  Admiralty  Court  over  the  property  of  a  foreign 
sovereign,  it  is  imnecessary  to  discuss  them  here.  The  case 
of  The  Constitution  (n),  a  United  States  frigate,  carrying 
private  goods  for  public  exhibition — against  which  salvage 
proceedings  were  issued  in  the  Admiralty  Court — stands  on  a 
somewhat  similar  footing.  At  one  time  so-called  packet 
ships  were,  with  certain  special  allowances,  by  statute  (o) 
strictly  forbidden  to  carry  any  merchandise :  they  were  to 
carry  "  letters  and  packets  " ;  and  goods  carried  unlawfully, 
contrary  to  the  statute,  were  to  be  forfeited. 

The  Penalty  of  Confiscation. — To  ensure  as  far  as  prac- 
ticable that  contraband  of  war  shall  not  be  conveyed  to  the 

(A)  Blatch.  Fr.  Ca.  at  pp.  468,  532. 

(?)  L.  E.  4  A.  &  E.  59. 

(ot)  L.  E.  5  P.  D.  197. 

(«)  48  L.  J.  (N.  S.)  P.  D.  &  A.  13. 

\o)  13  &  14  Car.  II.  c.  11,  §  22. 
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enemy,  a  belligerent  seeks  to  render  tUe  carriage  of  such 
articles  unprofitable  to  the  shipowner.  Forfeiture  of  contra- 
band goods  commonly  involves  the  shipo-wner  in  loss  of 
freight,  besides  inflicting  on  him  indirect  loss  by  the  delay 
attending  seizure  of  the  ship.  But  to  confiscate  despatches 
or  to  imprison  military  passengers  would  ordinarily  involve 
no  loss  of  freight,  and  the  captors,  in  order  to  discourage 
shipowners  from  engaging  in  such  prohibited  traffic,  therefore 
resort  to  confiscation  of  the  ship  itself.  If  the  ship  and  the 
cargo  or  any  of  it  belong  to  the  same  individual,  the  cargo  or 
the  part  of  it  so  owned  must  share  the  common  fate.  Simi- 
larly, the  cargo  is  liable  to  condemnation  if  it  appear  that 
privity  as  to  the  offence  exists  between  the  master  and  the 
cargo-owner.  Thus,  in  1807,  during  war  between  this 
country  and  France,  there  were  found  in  a  tea-chest  on  board 
the  neutral  vessel  Atalanta  {p),  on  a  voyage  from  Batavia 
to  Bremen,  despatches  from  the  Governor  of  the  Isle  of 
France  to  the  French  authorities.  The  tea-chest  was  in  a 
trunk  belonging  to  one  of  the  supercargoes,  and  on  these  facts 
the  ship  was  condemned  as  well  as  aU  cargo  on  board  belong- 
ing to  the  owners,  and  all  cargo  the  property  of  the  supercargo. 
On  the  conclusion  of  this  case  the  Court  observed  that  the 
despatches,  which  had  been  inspected,  were  in  fact  of  a 
noxious  character,  "though  this  was  a  eircumstanoe  of  no 
great  consequence."  In  the  following  year  an  American 
vessel  (q)  was  captured  on  a  voyage  from  Bordeaux  to  New 
York,  having  on  board  a  letter  addressed  to  the  Prefect  of  the 
Isle  of  France.  The  master  made  an  affidavit  that  the  packet 
was  delivered  to  him  by  a  private  merchant  as  containing  old 
newspapers  and  some  shawls  for  a  merchant  in  New  York. 
Moreover,  it  was  contended  that  the  letter  itseK  was  an 
entirely  unimportant  document,  unconnected  with  the  political 

Ip)  6  Eob.  440.  (q)  The  SuBan,  6  Eob.  461,  note. 


Carrying  Despatches,  &c.  :  confiscation.    209 

objects  of  the  wax.  This  latter  objection  was  overruled ;  and 
as  to  the  averment  of  ignorance,  the  Court  observed  that  with- 
out saying  what  might  be  the  effect  of  an  extreme  case  of 
imposition  practised  on  a  neutral  master,  notwithstanding  the 
utmost  exertions  of  caution  and  good  faith  on  his  part  (r),  it 
must  be  taken  to  be  the  general  rule  that  a  master  is  not  at 
liberty  to  aver  his  ignorance.  But  that  if  he  be  made  the 
victim  of  imposition,  practised  on  him  by  his  private  agents  or 
by  the  government  of  the  enemy,  he  must  seek  for  his  redress 
against  them.  This  judgment  seems  to  be  somewhat  con- 
trolled by  that  in  the  The  Rapid  {s),  where  the  despatches 
were  being  carried  by  a  neutral  ship  from  a  neutral  port  to  a 
port  of  the  enemy.  It  appeared  that  the  master  of  the  ship 
had  received  the  despatch  among  other  letters  from  private 
persons,  and  was  ignorant  of  its  contents,  and  in  these 
circumstances  the  ship  was  released.  In  so  deciding,  the 
Court  was  in  accord  with  the  principles  indicated  by  Sir 
W.  Scott  in  The  Atalanta,  supra,  viz.,  that  besides  the  trans- 
portation there  must,  ia  order  to  convict  the  master,  be  a 
fraudulent  intention  on  his  part,  and  also  the  carrying  must 
be  in  the  service  of  the  enemy.  As  has  been  already  suggested, 
it  would  be  utterly  unreasonable  to  condemn  a  vessel  carryiag 
mails  on  the  ground  that  despatches  were  discovered  in  the 
mail  bags.  In  the  foregoing  case  of  The  Rapid,  the  war  was 
between  England  and  Holland,  the  vessel,  American  owned, 
being  bound  from  New  York  to  Tonningen ;  and  it  was  a 
decided  point  in  the  master's  favour  that  these  facts  were  so, 
and  that  the  obnoxious  article  was  not  being  carried  from  one 
port  of  the  enemy  to  another.  In  the  latter  event  the  master 
is  bound  to  exercise  the  utmost  vigilance  as  to  the  papers  he 
carries.     The  arguments  in  The  Atalanta  refer  to  several  other 


(r)   Vide  The  Lisette,  cited  in  The  Atalanta,  supra. 
(s)  Edw.  228. 
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decisions  on  this  subject,  of  whicli  it  is  unnecessary  to  make 
further  mention  here.  It  may,  however,  be  remarked  that 
the  circumstances  which  in  all  cases  justify  confiscation  on  the 
one  hand,  or  warrant  release  of  the  vessel  on  the  other,  are 
not  so  clearly  defined  as  might  be  desired  were  this  particular 
class  of  offence  destined  to  bear  the  same  importance  in  the 
hostilities  of  the  future  as  it  has  borne  in  the  past. 

But  whatever  doubt  may  attend  the  question  of  the  degree 
of  delinquency  on  the  part  of  the  master  necessary  to  involve 
confiscation  of  the  ship,  in  the  case  of  despatches,  his  position 
in  the  case  of  carrying  military  persons  of  the  enemy  is  free 
from  all  ambiguity.  The  bare  fact  of  such  persons  beiug 
discovered  on  board  has  been  decided  to  afford  suiScient 
ground  for  condemnation  of  the  ship(^).  In  The  Orozembo, 
three  military  officers  of  distinction  were  found  on  board, 
besides  two  persons  holding  civil  appointments  in  the  govern- 
ment of  Batavia,  and  twelve  others.  Judgment  having  been 
given  against  the  ship  in  the  case  of  the  military  men,  the 
Court  was  under  no  necessity  to  determine  whether  the  same 
principle  applied  to  the  civilians.  It  was,  however,  observed 
that  "  wherever  it  is  of  sufficient  importance  to  the  enemy 
that  such  persons  should  be  sent  out  on  the  public  service  at 
the  public  expense,  it  should  afford  equal  ground  of  forfeiture 
against  the  vessel  engaged  in  carrying  them"  (u).  In  The 
Friendiship  {v),  a  neutral  vessel  engaged  in  the  transport  of 
soldiers  of  the  enemy,  Sir  W.  Scott,  in  condemning  the  ship, 
intimated  that  the  carrying  of  a  few  invalided  soldiers  or 
discharged  sailors,  taken  on  board  by  chance  and  at  th'eir 
own  charge,  or  of  a  military  officer  travelling  at  his  own 
expense  as  an  ordinary  passenger,  would  be  entitled  to  be 
favourably  looked  at,  but  that  the  deliberate   carrying  of 

{t)  The  Orozembo,  6  Eob.  430. 

(n)  See  also  The  Henric  and  Alida,  1  Hay  &  Marriott,  at  p.  139. 

{v)  6  Eob.  420. 
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effective  soldiers  undoubtedly  involved  confiscation  of  the 
ship,  and  this  whether  the  soldiers  carried  be  connected  with 
immediate  action  in  the  service  of  the  enemy  or  not. 

In  the  same  manner  that  no  averment  of  ignorance  can  jus- 
tify the  master,  so  the  plea  oi  force  majeure  will  not  deliver  him. 
If  a  neutral  vessel  be  impressed  to  carry  troops  by  a  belli- 
gerent, and  be  seized  and  confiscated  in  consequence,  the  master 
must  seek  his  remedy  against  the  power  by  whose  wrongful 
act  he  has  been  made  to  suffer.  "  Were  an  act  of  force 
exercised  by  one  belligerent  power  on  a  neutral  ship  or 
person  to  be  considered  a  justification  for  an  act  contrary  to 
the  known  duties  of  the  neutral  character,  there  would  be  an 
end  of  any  prohibition  under  the  law  of  nations  to  carry 
contraband,  or  to  engage  in  any  other  hostile  act "  («). 


Insurance. 

The  carriage  of  belligerent  despatches  or  of  militaiy  persons 
in  the  belhgerent  service  being  contrary  to  the  law  of  nations, 
the  act  breaks  a  warranty  of  neutrality  and  voids  the  insurance. 
If  there  be  no  warranty  of  neutrality  the  insurance  will  be  void 
on  the  ground  of  concealment  of  material  fact,  unless  it  can  be 
plainly  established  that  the  underwiter  was  fully  informed  as  to 
the  nature  and  circumstances  of  the  voyage  at  the  time  he 
undertook  the  insurance.  The  remarks  sub  Blockade  (p.  123, 
supra)  are  somewhat  pertinent  to  this  subject. 


The  next  neutral  offence  justifying  capture  by  a  belligerent 
which  it  is  proposed  to  consider  is  that  of  Eesistance  to  Yisit 
and  Search. 


{x)  The  Carolina,  4  Rob.  256. 
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Resistance  to  Visit  and  Seaech. 

As  already  indicated  (y),  the  right  to  visit  and  search  neutral 
vessels  in  time  of  hostilities  is  inseparahle  from  the  larger 
belligerent  right  to  seize  and  confiscate  contrahand  of  war, — 
or,  indeed,  from  that,  where  not  waived  by  treaty,  of  the 
capture  of  enemy  property  generally.  The  circumstances 
and  manner  in  which  the  right  of  visit  and  the  attendant, 
but  not  necessarily  consequent,  right  of  search  are  to  be 
exercised,  having  already  been  discussed,  they  need  not  now 
be  further  reviewed. 

Belligerents  having  a  right  to  visit  and,  if  thought 
necessary,  to  search  neutral  vessels,  neutrals  lie  under  the 
corresponding  obligation  to  permit  such  visit  and  search. 
The  penalty  attaching  to  breach  of  this  neutral  obligation  is 
confiscation.  In  applying  this  penalty,  no  regard  is  to  be 
paid  to  the  national  character  of  the  vessel  or  of  the  cargo, 
and  the  latter  has  to  share  the  condemnation  of  the  former. 
"  The  right  of  visiting  and  searching  merchant  ships  upon 
the  high  seas,"  said  Sir  ~W.  Scott,  in  The  Maria  (z),  "  what- 
ever be  the  ships,  whatever  be  the  cargoes,  whatever  be  the 
destinations,  is  an  incontestable  right  of  the  lawfully  com- 
missioned cruisers  of  a  belligerent  nation And  the 

penalty  for  the  violent  contravention  of  this  right  is  the  con- 
fiscation of  the  property  so  witUield  from  visitation  and 
search."  Resistance  to  search  is  regarded  as  amounting  to  a 
forfeiture  of  the  vessel's  neutrality,  and  the  cargo  follows  the 
fate  of  the  ship.  If,  however,  the  vessel  prove  to  be  the 
property  of  the  enemy,  the  cargo  is  not  involved  unless  the 

(y)  P.  144,  supra.  (z)  1  Rob.  340. 
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cargo-owner  concurred  in  the  act  of  the  captain  (a).  There 
is  nothing  illegal  in  the  resistance  of  a  belligerent  master. 
He  has  everything  to  gain  and  not  much  to  lose  by  resisting ; 
and  in  the  American  courts  it  was,  in  The  Nereide  (b), 
decided  that  his  action  did  not  bind  neutral  cargo  not 
participating  in  it.  Sir  "W.  Scott,  however,  in  The  Fanny  (c), 
asserted  the  directly  contrary  doctrine,  declariag  that  the 
American  prize  courts  are  justly  entitled  to  condemn  property 
taken  by  an  American  cruiser  from  an  armed  vessel  of  the 
enemy.  Three  years  later  (in  1818),  the  American  courts,  in 
reviewing  the  judgment  of  The  Nereide,  affirmed  the  principle 
then  laid  down,  and  expressed  the  opinion  that  the  British 
courts  would  eventually  admit  its  justice  (d). 

If  the  neutral  master  be  bona  fide  ignorant  of  the  existence 
of  hostilities,  and,  by  consequence,  that  he  has  any  neutral 
duties  to  perform,  his  resistance  to  search  will  not  involve 
confiscation.  This  was  decided  by  Sir  W.  Scott  in  the  case 
of  two  Spanish  vessels  San  Juan  Baptista  and  La  Purissima 
Conception  (e),  in  which  case,  moreover,  an  award  of  com- 
pensation was  made  to  the  crews  of  these  vessels,  the  captors 
having  wrongfully  handcuffed  them. 

Neutral  Goods  on  Armed  Belligerent  Vessels. — The  cases  of 
The  Nereide  and  The  Fanni/,  just  mentioned,  afford  instances 
of  the  shipment  of  neutral  goods  on  board  armed  belligerent 
vessels.  The  American  courts  decided  that  it  was  no  breach 
of  neutrality  to  make  such  a  shipment,  and  that  neither  the 
goods  nor  the  neutral  owner  were  to  be  chargeable  with  the 
consequences   of  the   captain's  resistance,  unless  the   goods- 


(a)  The  Catharina  Elizabeth,  6  Hob.  232. 
{b)  9  Craneh,  388. 

(c)  1  Dods.  443. 

(d)  The  Atalanta,  3  Wheat.  Sep.  409. 

(e)  5  Rob.  34. 
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owner  concurred  in  the  act.  The  British  courts  decided 
just  the  other  way.  They  decided  that  while  a  neutral 
is  entitled  to  put  his  goods  on  the  merchant  vessel  of 
a  helligerent,  he  is  not  entitled  to  ship  by  an  armed  belligerent 
vessel.  And  that  if  he  does  so  ship  he  must  be  deemed  to 
have  showed  an  intention  to  resist  visit  and  search,  thus 
placing  himself  under  enemy  protection  and  forfeiting  his 
neutrality.  Whether  the  Declaration  of  Paris  is  to  be  deemed, 
as  between  the  signatories  to  it,  to  have  wiped  this  offence 
off  the  slate,  must  be  left  to  conjecture. 

Neutral  Goods  shipped  under  Convoy.— The  principle  laid 
down  by  the  British  courts,  that  the  shipment  of  neutral  goods 
by  an  armed  vessel  of  the  enemy  is  to  be  regarded  as  evidence 
of  an  intention  to  resist  visit  and  search,  applies  equally  to 
the  placing  of  neutral  goods  under  protection  of  convoy. 
Whether  the  convoy  be  that  of  an  enemy  or  of  a  neutral,  the 
implication  is  that  resistance  to  search  is  intended ;  and  the 
neutrality  of  the  goods  is  ipso  facto  forfeited.  The  presumed 
intention  to  resist  may  never  be  carried  into  effect,  but  this  is 
not  material  (/) .  This  position  may,  of  course,  be  affected  by 
special  treaty  provisions,  but  in  the  absence  of  such  provi- 
sions— and  unless,  again,  the  Treaty  of  Paris  is  to  be  held  to 
have  sanctioned  such  neutral  conduct — the  law  wiU  be  as  laid 
down  by  Sir  W.  Scott,  in  1799,  in  the  celebrated  case  of  the 
Swedish  convoy,  under  protection  of  which  The  Maria  (/)  and 
other  vessels  seized  were  sailing.  The  American  Grovernment, 
however,  in  1810,  denied  the  right  of  Denmark  to  seize 
American  vessels  which  had  sailed  on  the  outward  voyage 
under  protection  of  British  convoy,  and  after  twenty  years 
of  negotiations  Denmark  agreed  to  compensate  America  for 
the  seizure  of  the  vessels.     War  was  then  prevailing  between 

(/)  The  Maria,  1  Rob.  340 ;  The  Elsabe,  4  Rob.  408. 
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Great  Britain  and  Denmark,  and  several  American  vessels 
engaged  in  carrying  naval  stores  between  American  and 
Eussian  ports  had  been  seized  by  Denmark  on  the  return 
voyage,  in  accordance  with  the  above  right,  which  right  was 
maintained  by  Denmark  as  weU  as  by  this  country. 


Insurance. 

If  a  vessel  "warranted  neutral"  under  the  marine  policy 
resist  the  right  of  search  or  sail  under  convoy:  or  if  neutral 
goods  be  shipped  by  an  armed  belligerent  vessel ;  this  is  to  be 
regarded  as  a  breach  of  warranty  which  voids  the  policy  (^). 
But  such  illegal  acts  might,  perhaps,  in  some  cases,  be  attributed 
to  barratry  on  the  part  of  the  captain  and  so  claimed  against  the 
underwriters. 


It  is  the  duty  of  a  neutral  to  submit  to  lawful  search,  and 
if  the  residt  of  such  search  be  that  the  vessel  is  carried  to  a 
port  for  adjudication,  it  is  equally  the  duty  of  the  neutral 
master  to  submit.  Eesistance  to  search  involves  the  ship, 
as  has  been  seen,  in  condemnation  ;  and  any  attempt  to  resist 
the  carrying  into  port  by  rescuing  the  vessel  from  the  captors 
also  exposes  the  vessel  to  this  sentence.  This  subject — 
Attempt  at  Eescue — ^may  be  next  reviewed. 

(f?)  Amould,  5th  ed.  pp.  609,  763. 
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Attempt  at  Rescue. 

Eescue,  as  we  have  already  seen  {h),  is  teelmically  distinct 
from  what  is  termed  Eecapture ;  the  one  being  the  action  of 
those  on  board  the  vessel  rescued,  the  other  the  result  of 
efEorts  from  without.  If  a  neutral  vessel  be  seized  and  taken 
towards  port  for  adjudication,  and  the  master  and  crew  rise 
and  attempt  to  rescue  her  from  her  captors,  such  an  attempt 
is  a  breach  of  neutral  obligation,  and  involves  confiscation. 
The  Dispatch  (i)  was  a  Danish  vessel  recaptured  after  a  rescue 
eHected  by  her  crew.  The  Court  condemned  the  vessel  "  on 
the  ground  of  the  parties  having  declared  themselves  enemies 
by  this  act  of  hostile  opposition  to  lawful  inquiry." 

If  the  vessel  be  enemy  property,  however,  the  master  may 
look  upon  her  as  already  condemned,  and  beyond  the  risk 
of  harsh  usage  and  personal  inconvenience  to  himself  and 
crew,  he  may  be  said  to  have  nothing  to  lose  by  an  attempt 
at  escape,  and  there  is  nothing  unlawful  in  the  attempt  [j). 
He  is,  at  the  same  time,  under  no  obligation  to  make  such 
attempt,  however  meritorious  such  conduct  might  be.  "  Sea- 
men," said  Sir  W.  Scott,  "  are  not  bound  by  their 
general  duty  as  mariners  to  attempt  a  rescue ;  nor  would 
they  have  been  guilty  of  a  desertion  of  their  duty  in  that 
capacity  if  they  had  declined  it.  It  is  a  meritorious  act  to 
join  in  such  attempts ;  but  it  is  an  act  perfectly  voluntary, 
in  which  each  individual  is  a  volunteer,  and  is  not  acting  as 
a  part  of  the  crew  of  the  ship  in  discharge  of  any  official 
duty,  either  ordinary  or  extraordinary  "  (k). 

(h)  P.  126,  supra. 

(i)  The  Catharina  Elizateth,  6  Rob.  232 ;  The  Short  Staple  v.  The  United 
States,  9  Cramh,  65 ;  The  Dispatch,  3  Rob.  278 ;  The  ■Washington,  2  Act. 
30,  n. ;  The  Franklin,  2  Act.  109. 

(j)  The  Catharina  Elizabeth,  5  Rob.  232.     Vide  also  sub  (i)  generally. 

(A)  The  Two  Eriends,  1  Rob.  271.     Vide  also  p.  63,  supra. 
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A  mere  attempt  to  escape  before  any  possession  has  been 
assumed  by  the  captor,  does  not  draw  with  it  the  con- 
sequence of  condemnation  (^) .  And  if,  as  in  The  Penn- 
stjlvania  (tn),  the  captors  of  a  neutral  vessel,  without  putting 
a  prize  crew  on  board,  content  themselves  with  ordering  her 
commander  to  carry  the  vessel  into  port  for  adjudication, 
without  causing  him  to  enter  into  a  binding  agreement  to  so 
proceed,  and  the  neutral  vessel,  in  consequence,  makes  her 
escape,  such  an  escape,  if  the  vessel  be  subsequently  captured, 
win  not  be  regarded  as  a  rescue,  and  so  involving  confis- 
cation. 

"  If  the  crew  of  a  captured  vessel,  or  prisoners  placed  on 
board  a  vessel  in  order  to  be  carried  to  port,  rise  and  over- 
power those  in  command  of  the  ship  and  carry  her  into  a 
neutral  port,  the  neutral  power  cannot  be  required  to  render 
up  the  vessel  to  those  who  have  thus  been  deprived  of 
their  right  over  her  (n).  It  is  the  duty  of  the  captors  to 
protect  their  own  interests,  and  if  they  fail  to  efiiciently  do 
so  they  cannot  claim  the  interposition  of  neutrals  to  assist 
them  "  (o) .  An  interesting  illustration  of  this  principle  occurred 
during  the  civil  war  in  America  in  1862.  A  British  vessel, 
The  Emily  St.  Pierre,  having  been  seized  by  a  Federal 
cruiser  for  an  alleged  attempt  to  run  the  blockade,  her  crew, 
all  but  three  men,  were  taken  out  of  her  and  a  prize  crew  of 
fifteen  men  were  put  on  board  with  instructions  to  take  the 
prize  to  Philadelphia.  On  the  voyage  the  three  prisoners — 
the  master,  cook,  and  steward,  who  were  to  have  given  evidence 
before  the  prize  court — overpowered  and  secured  their 
captors,  and  with  the  assistance  of  three  or  four  consenting 
members  of  the  prize  crew,  managed  to  bring  the  vessel  to 


(I)  The  San  Juan  Battista,  5  Rob.  33. 
(m)  1  Act.  33. 

(«)  Eeid  V.  The  Vere,  Bee's  Mep.  66. 

(o)    Opinions  of  the  Attorneys-General  of  the  United  States,  Vol.  III. 
p.  327 ;  L'lmincibk,  1  Wheat.  256. 
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Liverpool.  Lord  Eussell  deelined  to  restore  the  vessel  to  her 
captors,  as  demanded  by  Mr.  Adams  on  behaH  of  the  United 
States,  declaring  that  such  a  rescue,  however  punishable  by 
the  law  of  nations,  was  no  offence  against  the  municipal  laws 
of  Great  Britain  (o). 

The  penalty  of  confiscation  is  applied  to  both  ship  and 
cargo  without  distinction,  the  master  being  deemed  to  have 
acted  as  agent  for  the  cargo  {p) .  This  is  so,  at  least,  in  the 
case  of  neutral  vessels  and  their  cargoes ;  but  not  so  as  regards 
neutral  property  on  an  enemy  vessel.  In  this  case  the  master 
is  guilty  of  no  breach  of  neutral  obligation  in  endeavouring 
to  escape,  and  his  action  is  not,  therefore,  to  prejudice  the 
cargo  {q).  Though  if  the  cargo  owners  be  found  to  have 
connived  at  the  resistance,  or  the  cargo  belong  to  the  owners 
of  the  ship,  the  case  will  be  otherwise  (r). 

As  has  been  already  indicated,  the  crew  of  a  captured 
neutral  vessel  ought  not  to  attempt  a  rescue,  as  by  so  doing 
they  expose  the  vessel  and  cargo  to  confiscation.  And  if 
the  vessel  be  warranted  neutral  in  the  policy  of  iasurance,  the 
attempt  at  rescue  will  be  deemed  a  breach  of  this  warranty, 
and  will  void  the  policy  (.s).  The  crew  of  a  captured  bellige- 
rent vessel  may  lawfully  make  such  an  attempt,  though  they 
are  ordinarily  under  no  obligation  to  do  so ;  and  if  the  attempt 
be  made  and  result  successfully,  the  rescuers  have  as  salvors 
a  lien  on  the  property  salved  by  their  action  {f). 

The  next  neutral  offence  involving  confiscation  is  that  of 
falsLEyiag  or  destroying  the  ship's  papers. 

(o)  An  interesting  account  of  this  singularly  bold  and  successful  enterprise, 
■witli  the  diplomatic  correspondence  which  grew  out  of  it,  appears  in  55  State 
Papers,  1864-5,  pp.  817—837. 

[p]  The  Franklin,  2  Act.  108. 

(})  The  Catharina  EMzaheth,  5  Roh.  232. 

(r)   Vide  remarks  sui  Resistance  to  Search,  p.  212,  supra. 

(«)  Garrels  v.  Kensington,  "  The  Dispatch,"  8  T.  R.  230. 

(f)  The  Two  Friends,  xiiprn.     Tide  also  p.  135,  supra. 
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Capture  and,  in  certain  cases,   Confiscation  of 
Property  involved   in  Sailing  under 

False  Papers, 
OE  IN    THE    Suppression   or    Destruction  of 
Papers. 

(Witli  Eemarks  as  to  the  Papers  to  be  carried.) 

On  the  exercise  by  a  belligerent  of  the  right  of  visit  (m), 
probably  his  first  demand  will  be  to  see  the  ship's  papers. 
If  these  be  promptly  produced  and  be  found  in  all  respects  in 
order,  and  there  be  no  other  circumstances  warranting  the 
detention  of  the  vessel,  she  will  be  entitled  to  proceed  on  her 
course  without  further  interference.     If,  however,  the  docu- 
ments be  not  aU  produced,  or  if  on  production  they  bear 
evidence  of  having  been  tampered  with,  or  be  found  in  any 
respect  contradictory — either  as  between  themselves,  or  of 
the  surroundings,  or  otherwise,— defective  or  unsatisfactory, 
the  belligerent  will  be  entitled  to  carry  the  vessel  into  port 
for  further  examination  (v).     If  on  adjudication  it  be  found 
that  the  irregularities  giving  rise  to  the  capture  are  attribut- 
able to  bad  faith  on  the  part  of  the  master,  condemnation  of 
the  ship  will  be  involved  (w) .     Even  if  the  vessel  be  released, 
the  master  may  be  ordered  to  pay  the  costs  of  the  captors  (x), 
on  the  ground  that  neutral  masters  are  by  the  law  of  nations 
required  to  carry  proper  documents,  and  that  any  loss  or 

(«)    Vide  p.  144. 

(v)  The  Anna,  5  Rob.  382. 

(w)  Vide  cases  cited  in  Wheat.  Int.  Law,  2nd  Eng.  ed.  584.  The  Stephen 
Mart,  Blatch.  Fr.  Ca.  388  ;  The  Springbok,  ibid.  434  ;  The  Peterhoff,  ibid.  463  ; 
The  Louisa  Agnes,  ibid.  107. 

[x)  The  subject  of  costs  will  he  dealt  with  in  its  place.  Vide  p.  325, 
infra. 
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charges  sustained  by  the  helligerent  captors  in  consequence  of 
a  neutral's  failure  to  comply  with  this  requirement  must  be 
borne  by  the  defaulter.  And  even  if  the  master  escape  being 
required  to  indemnify  the  captors,  he  will  probably  be  deemed 
to  have  forfeited  all  right  to  any  compensation  to  which  he 
would  himself  be  otherwise  entitled  in  the  case  of  a  capture 
not  warranted  by  the  facts.  Mere  irregularity  resulting  from 
inadvertence,  and  not  accompanied  by  any  circumstances  indi- 
cating mala  fides  on  the  part  of  the  master,  while  it  may 
justify  the  bringing  in  of  the  vessel  and  involve  the  master 
in  costs,  will  not  necessarily  entail  condemnation  ;  but  irregu- 
larity accompanied  by  misconduct  will  be  unfavourably  con- 
strued in  a  prize  court  of  the  captors  (»).  It  is  hardly 
possible  to  define  the  irregularities  which  will  justify  con- 
demnation, or  at  any  rate  warrant  the  bringing  of  the  vessel 
into  port  for  adjudication ;  each  case  must  necessarily  stand 
on  its  own  merits.  But  if  in  any  case  a  presumption  of 
fraud  or  bad  faith  be  not  rebutted  by  the  master,  it  will  fare 
badly  with  him.  Thus,  the  spoliation  of  papers  is  regarded 
as  misconduct  of  an  aggravated  kind,  and  their  destruction 
creates  a  strong  presumption  of  enemy's  property.  But  the 
spoliation  of  papers  does  not  of  itself  create  an  absolute  pre- 
sumption of  guilt,  to  the  exclusion  of  further  proof,  for  the 
circumstance  may  possibly  have  arisen  from  accident,  necessity 
or  superior  force  (y).  But  if,  coupled  with  spoliation,  there 
be  unsatisfactory  explanations,  or  vehement  presumption  of 
bad  faith,  or  gross  prevarication,  it  is  good  cause  ;for  denial  of 
further  proof.  As  regards  the  throwing  overboard  of  papers, 
Lord  Mansfield  observed,  in  Bernardi  v.  Motteux  (z),  that 
while  this  offence  is  universally  considered  a  strong  presump- 


ix)  The  Neutralitet,  3  Rob.  295. 

($()  The  Peacock,  4  Rob.  186;  The  Stephen  Sort,  supra;  The  Springboh, 
supra;  The  Peterhoff,  supra;  The  Fizarro,  2  Wheat.  227. 
W  Doug.  581. 
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tion  of  enemy's  property,  the  act  does  not  of  itself  necessarily 
involve  condemnation.  Generally,  if  papers  be  destroyed,  the 
presumption  is  that  they  related  either  to  the  ship  or  cargo, 
and  that  it  was  of  material  consequence  to  some  interests  that 
they  should  be  destroyed ;  though  this  presumption  is  capable 
of  being  rebutted  (a).  Papers  with  which  the  master  must 
needs  have  been  acquainted,  setting  up  a  false  description  of 
cargo,  clearly  involve  confiscation.  Thus,  an  attempt  of  the 
master  to  suppress  the  fact  of  there  being  contraband  cargo 
on  board,  by  means  of  fictitious  bills  of  lading,  entails  confis- 
cation of  the  ship  (b).  In  The  Sarah  Christina  (c),  goods 
otherwise  subject  to  pre-emption  were  confiscated  by  reason  of 
there  being  false  cargo-papers  on  board ;  the  Court  observing, 
that  to  entitle  the  owner  to  the  benefit  of  the  rule  of  pre- 
emption a  perfect  bona  fides  on  his  part  is  required.  And 
papers  setting  up  a  pretended  neutral  destination  are  regarded 
as  evidence  of  bad  faith  on  the  part  of  the  master,  for  which 
he  must  suffer  by  the  confiscation  of  his  ship  {d). 

Commenting,  in  The  Franldin  (d),  on  the  difficulty  frequently 
met  with  as  regards  the  detection  of  the  offence  of  sailing  to 
a  false  destination,  the  Court  observed  that  "  pretences  and 
excuses  are  always  resorted  to,  the  fallacy  of  which  can  seldom 
be  completely  exposed  ;  and  therefore,  without  undertaking 
the  task  of  exposing  them  in  a  particular  case,  the  Court  had 
been  induced  to  hold  generally  in  each  case,  that  the  certain 
fact  shall  prevail  over  the  dubious  explanations." 

A  vessel  which  succeeded  in  delivering  a  contraband  cargo, 
and  was  captured  on  the  return  voyage,  was  condemned  on 
the  ground  that  the  success  of  the  adventure  had  been  ob- 


(fl)  The  Two  Brothers,  1  Rob.  133. 
(4)  The  Richmond,  5  Rob.  323. 

(c)  1  Rob.  241. 

(d)  The  Franklin,  3  Rob.  221 ;  The  Ed-wwd,  4  Rob.  68 ;  The  Rang-er,  6 
Rob.  126. 
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tained  by  means  of  false  papers  (/ ).  In  this  case  so  heinous- 
was  the  offence  regarded  that  the  cargo  was  condemned  as 
well,  notwithstanding  that  it  had  not  been  purchased  with 
the  proceeds  of  the  contraband  goods,  and  did  not  belong  to 
the  owner  of  the  ship. 

If  some  papers  be  produced  on  demand  and  others  be  with- 
held or  concealed,  it  is  not  necessarily  to  be  assumed  that  the 
latter  are  to  be  fully  credited.  "  If  such  a  rule  were  estab- 
lished as  a  principle  of  the  Court,"  said  Sir  "W.  Scott,  in  The 
Calypso  (g),  "  it  would  let  in  an  infinity  of  fraud,  and  make  it 
the  easiest  thing  in  the  world  to  protect  the  chief  bulk  of 
property  in  any  case  by  giving  up  some  part  upon  the  pre- 
tended disclosures  contained  in  these  concealed  papers.  The 
more  reasonable  rule  would  be,  that  where  there  is  one  set  of 
papers  admitted  to  be  false,  and  another  set  coming  out  of  the 
same  hands,  that  the  whole  is  thrown  into  a  state  of  uncer- 
tainty and  doubt"  (h).  "  The  papers  alone,"  said  Erie,  0.  J., 
in  Mobbs  v.  Henning  (i),  "  are  not  a  breach  of  neutrality  so  as 
to  work  a  forfeiture  of  the  ship  ;  they  are  only  evidence  from 
which  a  cause  of  forfeiture  can  be  inferred.  They  may  be 
evidence  either  of  enemy's  property,  or  of  destination  to  a 
blockaded  port  or  to  an  enemy's  port  with  contraband,  and  so 


(/)  The  Nancy,  3  Rob.  122.     Also  The  Margaret,  1  Act.  336. 

{g)  2  Rob.  158. , 

(A)  The  foUowing  extract  from  an  "  Attestation  on  bringing  in  Papers 
Concealed"  (Story  on  Piize  Courts,  p.  209),  is  interesting  as  an  iUuslration 
of  the  expedients  resorted  to  for  concealment  on  the  one  hand,  and  of  deter- 
mined efforts  at  discovery  on  the  other: — "  ....  And  the  day  after  the 
capture  he  (i.  e.,  the  commander  of  the  capturing  vessel)  found  the  parcel  of 
papers  and  writings  hereunto  annexed,  marked  "with  the  letter  A,  made  fast 
to  the  end  of  ■•  twine,  and  stowed  away  and  concealed  amongst  the  bread ; 
that  the  day  following  he  found  the  parcel  of  papers  and  writings  hereunto 
also  annexed,  marked  with  the  letter  B,  concealed  in  a  bin  of  rice ;  and  the 
two  parcels  of  papers  and  writings,  marked  with  the  letter  C,  concealed  in 
two  bins  of  calavanoes." 

(i)  34  L,  J.  C.  P.  122. 
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be  evidence  on  which  the  judge  may  find  a  cause  of  forfeiture 
proved;  but  they  are  in  themselves  no  cause  of  forfeiture. 
The  language  of  Sir  W.  Scott,  in  the  case  of  The  FranJdin, 
speaking  of  simulated  papers,  and  saying  that  '  this  fraudulent 
conduct  justly  subjects  the  ship  to  condemnation,'  must  be 
taken  with  reference  to  the  question  before  him,  whether  the 
ship  should  be  confiscated  as  well  as  the  contraband  cargo  ; 
and  his  decision  is  in  the  affirmative,  and  rightly,  if  the  ship- 
owner was  knowingly  conveying  contraband  to  an  enemy's 
port,  of  which  knowledge  papers  indicating  a  false  destination 
would  raise  a  presumption."  The  Court  further  observed 
that  the  plaintiff  had  not  been  shown  to  be  responsible  for  the 
ship's  papers,  nor  for  any  other  goods  than  his  own. 

If  discrepancies  be  found  to  exist  between  the  depositions  of 
the  master  and  crew  on  the  one  hand,  and  the  ship's  papers  on 
the  other,  the  conviction  of  the  Court  must,  as  a  general  rule, 
be  kept  in  equilihrio  till  it  can  receive  further  proof ;  but  this 
is  not  a  fixed  rule,  and  each  case  must  be  regarded  on  its  own 
merits  (/). 

If  a  neutral  master  be  found  guilty  of  fraudulent  miscon- 
duct as  regards  the  ship's  papers,  the  vessel  will  be  subject  to 
condemnation  ;  and  if  the  cargo  be  of  the  same  ownership, 
or  it  appear  that  the  cargo-owners  were  privy  to  the  fraud, 
the  cargo  wiU  presumably  share  the  fate  of  the  ship.  So  that 
the  principles  as  to  confiscation  applicable  in  the  case  of  car- 
riage of  hostile  despatches  Qt),  would  doubtless  equally  apply 
in  the  case  of  false  or  irregular  papers.  But  the  circumstance 
that  false  papers  relative  to  the  cargo  be  found  will  not 
necessarily  condemn  the  ship.  For,  as  was  observed  by  Sir 
W.  Scott  in  The  Calypso  (l),  "evidence  respecting  the  cargo 


(y )  The  VigUantia,  1  Rob.  1  ;  The  Odin,  iHd.  252. 
{Jcj    Vide  p.  208,  swpra. 
[l)  2  Rob.  158. 
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does  not  generally  affect  the  ship,  as  it  may  frequently  hap- 
pen that  the  owners  of  the  cargo  will,  from  lust  of  gain,  put 
on  board  false  papers  without  the  knowledge  or  privity  of  the 
owners  of  the  ship.  But  it  is  a  very  different  case  when  the 
ship  and  cargo  belong  to  the  same  persons  ;  although  I  will 
not  say  that  false  papers  would,  even  in  such  a  case,  neces- 
sarily lead  to  condemnation  of  the  ship." 

It  is  the  duty  of  the  master  to  produce  all  his  papers,  and 
least  of  all  to  withhold  his  instructions  {m) .  And  if  he  have 
an  alternative  destination  the  fact  should  so  appear  on  the 
papers,  otherwise  belligerent  cruisers  may  be  misled  («). 
General  clearances  (as  to  the  East  or  West  Indies),  if  not 
absolutely  illegal,  are  highly  objectionable :  and  if  resorted  to 
should  be  accompanied  by  an  affidavit  that  the  cargo  contains 
no  prohibited  goods  (o).  The  master,  also,  is  required  to  have 
knowledge  of  his  cargo.  Whatever  may  be  the  rule  in  times 
of  peace,  in  times  of  war  the  master  must  be  prepared  to 
answer  all  reasonable  enquiries  as  to  his  cargo  (/)).  He  must 
not  aver  ignorance,  but  if  prejudiced  by  imposition  practised 
upon  him,  he  must  seek  redress  from  those  by  whose  action  he 
has  been  made  to  suffer  {<i). 

The  Papers  to  be  Carried. — The  proofs  of  neutrality,  and 
the  documents  hitherto  held  to  be  necessary  in  order  to 
establish  a  vessel's  neutral  character,  and  which,  in  conse- 
quence, neutral  masters  are  expected  to  produce  when  called 
upon  to  do  so,  are  the  following  (r) : — 

1.  The  Flag. — This  is  the  most  obvious  badge  of  the 
vessel's  national  character,  and  Sir  W.  Scott's  remarks  in 

(m)  The  Concordia,  1  Hob.  120. 

{«)  The  JufErau  Anna,  1  Kob.  120. 

(o)  The  Eenrom,  1  Rob.  6. 

\p)  Ibid. 

[q)  The  Susan,  6  Rob.  461,  and  p.  209,  supra. 

{>•)  Am.  Insoe.,  5th  ed.  p.  614. 
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The  Elizabeth  {infra),  establish  the  importance  attached  to  it 
in  the  case  of  the  vessel,  though  not  of  the  cargo  (s) .  And  Sir 
C.  Eotinson  has  subjoined  a  note  to  the  case  of  The  Elizabeth, 
stating  that  {t)  in  The  Vreede  Scholtys  the  Court  laid  down 
the  distinction  as  to  hostility  of  character  between  ship  and 
cargo  in  the  following  terms :— "  A  great  distinction  has  been 
always  made  by  the  nations  of  Europe  between  ships  and 
goods ;  some  countries  have  gone  so  far  as  to  make  the  flag 
and  pass  of  the  enemy  conclusive  on  the  cargo  also,  but  this 
country  has  never  carried  the  principle  to  that  extent.  It 
holds  the  ship  bound  by  the  character  imposed  upon  it  by 
the  authority  of  the  government  from  which  all  the  docu- 
ments issue.  But  goods  which  have  no  such  dependence 
upon  the  authority  of  the  state  may  be  differently  consi- 
dered." 

For  the  purposes  of  insurance  a  ship  warranted  neutral 
must  bear  no  other  flag  than  that  which  was  neutral  on  the 
inception  of  the  risk.  If  warranted  of  any  given  national 
character,  she  must  bear  the  flag  of  that  and  of  no  other 
nation. 

2.  The  Passport,  Sea-brief,  Sea-letter,  or  Pass. — This  is  a 
certificate  granted  by  authority  of  the  neutral  state,  giving 
permission  to  the  master  to  proceed  on  the  voyage  proposed, 
and  declaring  that  while  on  such  voyage  the  ship  is  under 
protection  of  the  neutral  state  (m).  It  is  indispensable  to  the 
safety  of  a  neutral  ship,  and  no  vessel  may  disown  the 
national  character  so  ascribed  to  her(«;).  "It  is  the  esta- 
blished rule,"  said  Sir  W.  Scott  in  The  Elizabeth  (x),  "  that  a 
vessel  sailing  under  the  colours  and  pass  of  a  nation  is  to  be 

(«)  Vide  also  The  Success,  1  Dobs.  131 ;  and  The  Vreede  Scholtys,  infra, 

{t)  5  Eob.  5,  not. 

(«)  The  Vigilantia,  1  Eob.  1  ;  The  Vreede  Scholtys,  supra, 

(v)  The  Vigilantia,  supra  ;  The  Vreede  Scholtys,  supra, 

{x)  5  Kob.  4. 
O.  Q 
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considered  as  clothed  with  the  national  character  of  that 
country.  With  goods  it  may  he  otherwise."  And  in  The 
Soop  {y),  his  lordship  refused  to  restore  the  vessel  to  an 
individual  laying  claim  to  it,  but  whose  name  did  not  appear 
on  the  ship's  pass.  The  pass  should  also  contain  the  master's 
name  and  address ;  the  name,  ownership,  description,  and 
tonnage  of  the  vessel ;  the  nature  and  quantity  of  the  cargo, 
with  its  origin  and  destination,  and  any  other  details  which 
the  circumstances  of  the  particular  case  may  seem  to  render 
advisable.  As  additional  evidence  of  neutral  ownership,  the 
vessel  is  sometimes  herself  stamped  with  the  nationality  of 
the  owners.  Thus,  The  EUze  (z),  seized  in  1854,  bore  branded 
on  her  deck-beams  the  words  "Danish  property,"  together 
with  the  royal  initials. 

A  distinction  is  sometimes  set  up,  notably  in  New  York, 
between  the  pass  or  passport  and  the  sea-letter  or  brief,  the 
latter  supplying  more  particularly  the  details  already  men- 
tioned relative  to  the  cargo.  But,  generally  speaking,  both 
terms  have  the  same  meaning  (a) . 

3.  The  Register,  or  Certificate  of  Registry,  showing  to  whom 
and  to  what  port  the  vessel  belongs ;  and  bearing,  as  being 
signed  by  some  officer  of  customs,  a  certain  stamp  of  public 
authority.  As  regards  insurance,  this  document  is  not  indis- 
pensable in  order  to  comply  with  a  neutral  warranty  if  the 
ship  possesses  other  documents  from  which  her  neutral 
character  may  be  decisively  ascertained.  So  it  was  held  in 
the  United  States,  where  the  vessel  had  a  sea-letter  but  no 
register  (&). 


(y)  1  Bob.  129. 
(«)  24  L.  T.  170. 

(a)  Vide  cases  cited  Arn.  Insce.,  5th  ed.  p.  615. 

(i)  Barker  v.  Fhcenix  Insce.  Co.,  8  Johns.  237,  cited  1  Phill.  Insoe.,  No.  806  ; 
and  vide  p.  230,  infra. 
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4.  The  Bill  of  Sale. — This  document  is  useful  ia  cases 
where  the  flag  and  the  build  of  the  vessel  appear  out  of 
harmony,  in  order  that,  by  its  means,  belligerents  may  be 
satisfied  that  the  vessel  was  purchased  before ;  or  captured, 
legally  condemned,  and  purchased  since ;  the  declaration  of 
war  (c). 

5.  The  Muster-roll  (role  d'equipage),  or  Ship's  Articles,  as 
containing  the  names,  ages,  quality,  place  of  residence,  and, 
especially,  the  place  of  birth,  of  every  person  of  the  ship's 
company.  A  strong  suspicion  must  naturally  be  created  if 
the  majority  of  the  crew  be  found  to  consist  of  foreigners,  or 
stiU  more  if  they  be  enemy  subjects  (d). 

6.  The  Charter-party,  in  the  case  of  chartered  vessels ;  as  it 
serves  to  authenticate  many  of  the  facts  on  which  the  proof 
of  neutrality  must  rest  (e). 

7.  The  Log-book,  faithfully  kept.  In  the  case  of  a  steam- 
ship, no  doubt  the  engineer's  log-book  would  also  be  called 
for  by  captors. 

8.  The  Bill  of  Health,  which  is  a  certificate,  properly 
authenticated,  that  the  ship  comes  from  a  place  where  no  in- 
fectious distemper  prevails. 

9.  Bills  of  Lading,  Invoices,  Certificates  of  Origin,  and  any 

other  proofs  of  the  national  character  of  the  cargo.  The 
"  captain's  copies  "  of  the  bills  of  lading  and  the  invoices  can  no 
doubt  be  easily  falsified  or  fabricated  where  fraud  is  intended, 
and  they  carry  with  them  less  authenticity  than  attaches  to 
documents  of  a  more  oflacial  character.  Nevertheless,  in  the 
absence  of  any  circumstances  indicating  fraudulent  intention, 

(«)  The  Adriana,  1  Rob.  317;  The  Sisters,  5  Rob.  155 ;  Marshall,  Insoe., 
441 ;  The  Mersey,  Blatch.  Pr.  Ca.  187  ;  The  Stephen  Sart,  ibid.  388. 
[d)  The  Sisters,  supra, 
le)  IHd. 

q2 
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they  are  valuable  as  evidence  of  the  place  of  shipment  and  of 
destination,  and  probably  as  to  the  shippers  and  consignees. 
Certificates  of  origin  were  generally  deemed  necessary  during 
the  continuance  of  the  French  wars,  in  order  to  prove  that 
the  goods  were  the  subject  of  legal  transport.  In  The 
Springbok  (/),  the  absence  of  invoices  from  on  board  a  vessel 
in  time  of  war  was  characterized  as  a  suspicious  circumstance. 

10.  Any  documents  which  have  to  be  carried  in  accord- 
ance with  express  treaty  provisions  (g). 

Although  the  absence  of  a  document  ordinarily  deemed 
requisite  will  not  of  itself  involve  the  vessel  in  condemnation, 
it  may  well  be  that  the  failure  to  produce  the  document  will 
be  held  to  justify  the  captors  in  bringing  the  vessel  in  for 
adjudication. 


Insurance. 

"  In  order  to  be  neutral  within  the  meaning  of  the  warranty, 
so  as  to  be  protected  against  hostile  capture,  the  ship  must  be 
furnished  with  all  those  documents  and  proofs  of  the  neutral 
character  of  herself  and  her  cargo  required  to  be  on  board 
either  by  the  law  of  nations  or  by  the  regulations  of  international 
treaties"  (A).  A  warranty  of  neutrahty  requires  that  the  owner- 
ship of  the  property  shall  be  in  accordance  with  the  warranty, 
and  that  the  property  shall  be  accompanied  by  the  usual  evidence 
of  neutrahty  (i),  or  by  such  evidence  as  may  be  required  by  treaty 
enactments.  Thus,  in  1778,  a  ship  "warranted  American  pro- 
perty," which  was  seized  by  a  French  privateer,  and  ultimately 
released,  was  proved  to  have  sailed  during  a  portion  of  her 


(/)  match.  Tr.  Ca.  435. 

[g)  Pollard  v.  Bell,  8  T.  E.  434. 

(A)  Amould,  5th  ed.  p.  614. 

(«)  Siffkiu  V.  Lee,  2  B.  &  P.  N.  E.  484. 
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voyage  witliout  any  passport.  A  treaty  between  Prance  and 
America  provided  that  such  a  document  should  be  carried,  and 
the  Court  decided  that  the  non-compliance  with  the  treaty- 
requirements  discharged  the  underwriters ;  the  warranty  not 
meaning  merely  that  the  ship  was  American  property,  but  that 
she  was  entitled  to  all  the  privileges  of  the  American  flag,  and 
free  from  all  inconveniences  arising  from  liability,  owing  to  non- 
compliance with  treaty,  to  be  otherwise  regarded  (/c).  And  in 
another  ease  (Z),  where  an  American  ship  was  condemned  in  the 
French  Courts  for  not  carrying  a  list  of  her  crew  according  to 
the  treaty  model,  the  Court  of  King's  Bench  held  this  sentence 
to  be  a  conclusive  falsification  of  neutral  warranty,  without 
inquiring  whether  the  vessel  was,  as  a  fact,  neutral  or  not. 
Again,  in  Baring  v.  Claggett{rn),  where  the  sea-letter  did  not 
contain  the  master's  name,  as  by  treaty  required,  the  Court 
decided  that  the  warranty  of  neutrality  was  not  satisfied,  as  the 
ship  had  not  such  a  sea-letter  as  was  required  by  treaty.  Thus, 
in  Pollard  v.  Bell  (n),  it  was  observed  that  "  where  a  State  in 
amity  with  a  belligerent  power  has  by  treaty  agreed  that  the 
ships  of  their  subjects  shall  only  have  the  character  when  fur- 
nished with  certain  precise  documents,  whoever  warrants  a  ship 
as  the  property  of  such  subject  should  provide  himself  with 
those  evidences  which  have,  by  the  country  to  which  it  belongs, 
been  agreed  to  be  the  necessary  proof  of  that  character."  In 
another  case — Bell  v.  Carstairs  (o)— of  documents  deficient  in  re- 
spect of  treaty  requirements,  the  underwriters  were  held  dis- 
charged, though  the  sentence  of  condemnation  also  proceeded 
on  other  grounds. 

And  where  a  ship  was  condemned  for  not  producing  the 
documents  required  to  establish  her  neutrality,  which  was 
warranted  in  the  policy,  the  insurance  was  declared  to  be  voided ; 
though  if  the  master  had  produced  the  documents  in  question, 
the  vessel  would  have  been  subjected  to  condemnation  on  the 


{k)  Rich  V.  Parker,  7  T.  R.  703. 

[I)  Geyer  v.  Aguilar,  7  T.  R.  681. 

[m)  3  B.  &  P.  201 ;  and  S.  C.  in  error,  5  East,  398. 

[n)  8  T.  R.  434,  and  Park's  Insce.,  8th  ed.  731. 

(o)  14  East,  374. 
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evidence  of  prohibited  sailing  contained  in  tte  said  docu- 
ments (^). 

But  while  a  vessel  must  carry  all  documents  required  by  treaty, 
and  in  the  strict  form  of  the  requirements,  a  neutral  shipowner 
is  under  no  obligation  to  provide  himself  with  every  document 
that  belligerent  powers  may  require  purely  by  their  own  private 
ordinances ;  and  the  want  of  such  documents  wiU  not  forfeit  a 
neutral  warranty  {q). 

Thus,  where  an  American  vessel  had  been  condemned  in  a  Danish 
prize  court  on  the  ground  that  her  sea  passport  had  not  been 
notarially  certified,  the  defendant  underwriters  were  called  upon 
by  the  Court  to  show  how  such  a  requirement  came  within  either 
the  provisions  of  the  general  law  of  nations,  or  of  any  relative 
international  treaty  (r ) .  Similarly,  in  Le  Cheminant  v.  A  llnutt  («) , 
it  was  in  effect  held  that  condemnation  on  the  ground  that  the 
ship  had  no  register  did  not  discharge  the  underwriters,  unless 
they  could  show  that  the  carrying  of  this  document  was  necessary 
in  the  foregoing  sense. 

But  the  above  implied  conditions  relate  only  to  insurances 
effected  for  the  shipowner,  and  not  to  those  effected  for  cargo - 
owners.  Por  Lord  Ellenborough,  in  Carruthers  v.  Gray  (J),  held, 
that  there  was  no  implied  warranty  on  the  part  of  the  goods- 
owner  that  the  ship  should  be  properly  documented.  And  in 
another  case,  where  the  insurance  was  on  goods,  and  the  vessel 
was  condemned  for  not  being  properly  documented,  the  under- 
writers were  held  not  to  be  discharged  (m)  ;  and  on  this  case 
being  mentioned  in  Bell  v.  Carstairs,  Lord  Ellenborough  approved 
it,  observing  that  in  an  insurance  on  goods  "the  owner  of  the 
goods  has  no  concern  in  the  obtaining  of  the  proper  documents 
with  which  the  vessel  is  to  be  furnished  for  the  voyage ; "  the 
case   being  otherwise    where    the    ship    herself    is   concerned. 

{p)  Steel  V.  Laoy,  3  Taunt.  284. 

(q)   Vide  note,  Amould,  5th  ed.  p.  618. 

(r)  Bell  V.  Bromfield,  15  East,  368.  See  also  Price  v.  Bell,  1  East,  663,  and 
BeU  V.  Carstairs,  supra. 

(«)  4  Taunt.  367. 

{t)  3  Camp.  142 ;  S.  0.  15  East,  35.  See  also  Hobbs  v.  Henning,  34  L.  J. 
(C.  P.)  117,  122  ;  17  C.  B.  N.  S.  791. 

(w)  Dawson.i'.  Attj,  7  East,  367.    See  also  Carruthers  v.  Gray,  supra. 
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Marshall  and  Phillips  consider  this  distinction  very  question- 
able, hut  it  has,  in  fact,  been  adopted  by  the  English  Courts. 
Arnould  {x)  is  also  in  accord  with  it. 

During  the  great  French  wars,  trade  with  the  Continent  was 
carried  on  by  means  of  simulated  papers  ;  but  it  was  uniformly 
held  by  qui-  Courts  that  condemnations  on  that  ground  dis- 
charged the  underwriters  in  the  absence  of  an  express  licence 
in  the  policy  to  carry  such  papers  (y).  And  this,  although  it 
was  notorious  that  the  trade  protected  by  the  policy  could  be 
carried  on  in  no  other  way,  and  that 'the  possession  of  such 
papers  actually  tended  to  diminish  the  risk(2).  The  decision 
was  the  same  where  the  fact  of  carrying  simulated  papers  was 
apparently  one  at  least  of  the  efadent  causes  of  condemnation. 
Looking  at  the  terms  of  the  sentence  of  condemnation,  said  the 
Court  in  Osivell  v.  Vigne  {a),  the  carrying  of  simulated  papers 
must  be  regarded  as  one  of  the  grounds  of  forfeiture;  and  as  the 
policy  contained  no  leave  to  carry  such  papers  the  loss  could  not 
be  charged  against  the  underwriters.  In  this  case  the  ship  had 
been  condemned  by  enemy  captors  on  various  grounds,  and  the 
underwriters  disclaimed  liabiHty  on  the  plea  that  one  of  these 
grounds  was  the  carrying  of  simulated  papers,  for  which  the 
policy  contained  no  permission.  The  Court  decided,  in  effect, 
that  the  underwriters'  contention  was  weU  founded,  and  that, 
however  ungracious,  in  the  particular  circumstances,  was  this 
defence,  the  breach  of  the  insurance  conditions  must  be  held  to 
have  voided  the  policy.  Of  course,  if  the  policy  contains  a  licence 
to  carry  simulated  papers,  and  the  ship  is  condemned  for  carrying 
them,  the  underwriters  wiU  be  liable  (J).  The  above  cases 
answer  an  enquiry  of  Lord  Mansfield,  referred  to  in  Steele  v. 
Lacy,  supra,  as  to  the  necessity  for  permission  to  carry  such 
papers  (c). 

It  has  been  held  in  the  United  States  that  the  carrying  of 
suspicious  papers  is  a  breach  of  neutral  warranty.     Thus,  where 

{x)  Insce.,  5th  ed.  p.  673. 
{y)  Arnould,  bth.  ed.  673. 

(z)  Homeyer  v.  Lushington,  15  East,  45,  an.  1812  ;  3  Camp.  85.     See  also 
Fomin  v.  OsweU,  3  Camp.  357,  an.  1813 ;  1  M.  &  S.  393 ;  of.  p.  402,  infra, 
{a)  15  East,  70. 

{byBeUv.  Bromfield,  15  East,  364. 
(c)  Arnould,  6th  ed.  673,  n. 
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certain  papers  relating  to  a  former  shipment,  written  in  sympa- 
thetic iak,  were  found  concealed  in  a  cast  on  hoard,  a  mystery 
heing  in  consequence  thrown  over  the  shipment,  the  under- 
writers were  discharged  («?).  Concealment  of  papers,  as  justify- 
ing carrying  into  port  for  adjudication,  has  also  been  held  by 
the  United  States  Courts  to  amount  to  a  breach  of  neutral 
warranty  (e). 

In  the  same  country  it  has  been  held  that  the  mixing  of 
belligerent  with  neutral  goods  and  carrying  them,  so  disguised, 
as  neutral,  is  a  breach  of  neutral  warranty,  and  will  void  the 
policy  as  to  the  whole  of  the  neutral  cargo  (/). 


We  will  now  pass  on  to  the  consideration  of  the  conse- 
quences to  neutrals  of  engaging  in  the  privileged  trade  of 
the  enemy. 


(d)  Carrere  v.   Xlhion  Insce.  Co.,  3  Sar.  ^  John.  321 ;    1  Phillips'  Insce., 
No.  809. 

[e)  Livingston  v.   Maryland  Insce.   Co.,   Craneh,   536 ;    1   Phillips'  Insce., 
No.  809. 

(/)  Fhcenix  Insce.  Co.  v.  Fratt,  2  £inn.  308 ;  Schultz  v.  Insce.  Co.  of  N.  Am., 
3  Wash.  C.  C.  E.  117. 
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CAPTURE  AND  CONFISCATION  OF  PROPERTY  ENGAGED 
IN  THE 

Privileged  Trade  of  the  Enemy;  Sailing  under 
Flag  and  Pass  op  the  Enemy  (_j/);  Engaging 
in  Illicit  Trade. 

(The  "  Continuous  Voyage"  Question.) 

It  was  in  former  times  common  for  a  State  to  restrict  to  the 
vessels  of  its  own  subjects  all  carrying-trade  between  the 
mother  country  and  its  colonies,  and  a  similar  limitation  was 
enforced  as  regards  the  national  coasting  trade.  Thus,  the 
coasting  trade  of  the  British  Isles  and  possessions  was,  at  one 
time,  limited  to  British  vessels,  and  this  restriction  has  not 
been  a  great  while  abolished.  {Vide  17  &  18  Vict.  c.  5.) 
But  the  ancient  barriers  against  a  free  carrying-trade  have 
now  been  generally,  if  not  entirely,  removed  in  the  case  of 
over-seas  trade,  and  probably  in  most  cases  of  coasting  traffic. 
But  so  long  as  such  barriers  existed,  it  was  by  the  common 
law  of  nations  deemed  unlawful  for  neutrals  on  the  out- 
breai;  of  hostilities  to  engage  in  a  trade  closed  to  them  in 
times  of  peace.  If  they  did  this,  their  property  so  employed 
was  liable  to  seizure,  as  being  devoted  to  service  of  the  enemy. 
This  principle  is  embodied  in  what  is  commonly  known  as 
the  "Rule  of  the  War  of  1756."  During  that  war  the 
French,  finding  their  colonial  trade,  owing  to  the  British 

(g)  Pp.  20  et  seq.,  supra,  may  te   referred  to  for  instances  of  fictitious 
transfer  from  hostile  ownership. 
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maritime  supremacy,  entirely  destroyed,  removed  the  exist- 
ing restrictions  and  threw  the  trade  open  to  the  Dutch,  who 
were  neutrals.  They  issued,  in  fact,  to  Dutch  vessels,  special 
licences  or  passes  expressly  authorizing  them  to  trade  between 
France  and  her  colonies,  while  they  at  the  same  time  con- 
tinued the  prohibition  as  regards  all  other  neutrals.  The 
British  Grovernment  in  consequence  issued  instructions  order- 
ing the  seizure  and  condemnation  of  any  Dutch  vessels 
availing  themselves  of  this  privilege ;  the  cargoes  to  be  con- 
demned with  the  ships.  "  It  is  a  sound  principle  of  the  law 
of  nations,"  said  Sir  W.  Scott,  in  The  Rendsborg  (h),  "that 
you  are  not  to  relieve  the  distresses  of  one  belligerent  to  the 
prejudice  of  another;  any  advantage  that  you  may  obtain 

from  such  an  act  will  not  make  it  lawful Tou  are  not, 

from  a  prospect  of  advantage  to  yourself,  or  from  any  other 
motive,  to  step  in,  on  every  outcry  for  help,  and  rescue  the 
belligerent  from  the  gripe  of  his  adversary."  The  same 
principle  was  laid  down  in  terms  of  equal  clearness  and 
force  in  various  other  cases,  notably  in  The  Immanuel{i), 
Wilhelmina  (j),  Promdentia  {k),  Anna  Catharina  {I),  and  The 
Vrow  Anna  Catharina  {in) .  "Vessels  so  engaged,"  observes 
Wheaton,  "  were,  in  the  judgments  of  the  Courts,  to  be  con- 
sidered like  transports  in  the  enemy's  service,  and  hence 
liable  to  capture  and  condemnation,  upon  the  same  principle 
with  property  condemned  for  carrying  military  persons  or 
despatches"  (»).  In  the  British  Courts  this  principle  has 
been  held  to  apply  not  merely  in  circumstances  such  as  those 
giving  rise  to  the  Eule  of  1756,  but  to  all  cases  in  which 


(A)  4  Eob.  121.  (y)  4  Rob.  App.  A. 

(J)  2  Rob.  197.  '  [k)  2  Rob.  150. 

{I)  4  Rob.  107. 

[m]  5  Rob.  161.  Vide  also  The  Vigilantia,  1  Rob.  1 ;  The  Alliance,  Slatch. 
Fr.  Ca.  262;  The  Julia,  1  Gall.  605;  8  Cranch,  181 ;  The  Aurora,  ibid.  203; 
The  Siram,  ibid.  444  ;  The  Ariadne,  2  Wheat.  100. 

(n)  Int.  Law,  2  Eng.  ed.  p.  588. 
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neutrals  engage  during  war  in  a  trade  not  open  to  them  in 
times  of  peace.  This  general  application,  however,  has  been 
controverted  by  American  statesmen,  and  was  at  one  time  a 
fruitful  source  of  contention  between  that  country  and  Great 
Britain.  As  a  concession  to  representations  in  this  respect, 
indeed,  modified  instructions  were  issued  by  the  British 
Government  in  January,  1798,  in  virtue  of  which  neutral 
vessels  were  allowed  to  carry  on  a  direct  commerce  between 
the  colony  of  the  enemy  and  their  own  country  (o).  But 
owing  to  the  altered  conditions  now,  as  already  mentioned, 
prevailing,  this  difference  of  opinion  is  hardly  likely  to  be  a 
source  of  difficulty  in  the  future.  The  Eule  was,  indeed, 
apparently  entirely  over-ridden  in  the  war  of  1854  by  a 
British  Order  in  Council,  declaring  that  "the  subjects  or 
citizens  of  any  neutral  or  friendly  state  shall  and  may, 
during  the  present  hostihties  with  Eussia,  freely  trade  with 
all  ports  and  places  wheresoever  situate,  which  shall  not  be  in 
a  state  of  blockade." 

In  The  Juliana  (p),  a  neutral  vessel  captured  by  the 
British,  on  a  voyage  between  France  and  Senegal,  then  a 
French  colony,  the  Court,  after  much  investigation,  decided 
that  France  had  been  accustomed  to  leave  the  trade  of 
Senegal  open  to  foreign  vessels,  and  therefore  decreed  resti- 
tution of  the  vessel  to  the  neutral  claimants. 

In  The  Rebecca  {q),  an  American  ship  seized  for  carrying 
cargo  between  Surinam  and  Amsterdam,  the  Court  restored 
the  vessel,  but  refused  to  allow  freight  on  the  cargo  con- 
demned. In  The  Ainerica  (r),  where  a  similar  vessel,  bound 
from  Mauritius  ostensibly  to  Hamburg,  was  seized  for  pro- 
ceeding to  a  French  port,  the  cargo  was  condemned,  freight 

(o)   Vide  The  Rosalie  and  Betty,  2  Rob.  343. 
(p)  4  Rob.  336. 
(q)  2  Rob.  101. 
(r)  3  Rob.  36. 
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being  refused.  The  shipowner,  in  claiming  freight,  con- 
tended that  the  deviation  was  fraudulent  on  the  part  of  the 
master,  and  that  it  was  hard  that  for  this  the  shipowner 
should  be  made  to  suffer ;  but  the  Court  held  that  the  proof 
of  this  alleged  fraudulent  conduct  of  the  master  was  not  so 
clear  as  to  warrant  its  acceptance  in  the  sense  claimed  by  the 
owner  (m). 

Continuous  Voyages. — The  colonial  trade  which  a  neutral 
may  not  carry  on  directly,  he  may  not  carry  on  circuitously. 
This  was  clearly  laid  down  in  The  William  (n),  during  the 
wax  which  occurred  between  this  country  and  Spain  in  1800. 
The  William,  a  neutral  vessel,  was  bound  from  La  Gruira,  a 
Spanish  colony,  to  Marblehead,  a  port  in  the  United  States, 
with  a  cargo  of  sugar,  &c.  and  cocoa,  which  cargo  was  in  due 
coiirse  landed  and  entered  at  the  custom  house,  and  a  bond 
was  given  for  the  payment  of  duties.  But  within  ten  days  of 
the  arrival  at  Marblehead  the  chief  part  of  the  cargo  was 
reloaded  and  carried  towards  Bilboa  in  Spain.  The  vessel 
was  captured  by  the  British,  and  it  was  finally  decided  by  the 
Court  of  Appeal  that  the  mere  touching  at  Marblehead  and 
payment  of  dues  there  was  not  sufficient  to  establish  a  lorn, 
fide  importation  into  America,  and  that  the  voyage  was 
practically  continuous  from  La  Guira  to  Bilboa.  Therefore 
that  it  was  in  violation  of  the  Rule  of  the  War  of  1756 ;  and 
the  cocoa  brought  from  La  Gruira  was  consequently  con- 
demned. 

In  the  above  case  the  landing  and  reshipping  at  Marble- 
head was  found  to  be  iu  pursuance  of  a  preconceived  design 
to  evade  the  prohibition  against  engaging  in  the  privileged 
trade  of  the  enemy.  But  each  of  such  cases  has  to  be  judged 
on  its  own  merits.     Thus  in   The  Maria  (o),  restitution  was 

(m)   Vide  pp.  120,  189,  as  to  owners'  responsibility  for  master's  acts. 
(«)  6  Bob.  385,  an.  1806.  (o)  6  Rob.  365. 
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ordered  on  the  ground  that  there  had  heen  a  bona  fide  inten- 
tion to  effect  a  sale  at  the  intermediate  port,  and  consequently 
that  the  voyage  was  not  to  he  regarded  as  continuous.  And 
Sir  "W.  Scott  in  The  Folly  (p),  on  the  point  as  to  what  con- 
stituted a  genuine  importation  (at  an  apparently  intermediate 
port),  said :  "  An  American  has  undoubtedly  a  right  to  import 
the  produce  of  the  Spanish  colonies  for  his  own  use,  and  after 
it  is  imported  bona  fide  into  his  own  country  he  would  he  at 
liberty  to  carry  them  on  to  the  general  commerce  of  Europe. 
....  It  is  not  my  business  to  say  what  is  universally  the 
test  of  a  bond  fide  importation.  It  is  argued  that  it  would 
not  be  sufficient  that  the  duties  should  be  paid  and  that  the 
cargo  should  be  landed.  If  these  criteria  are  not  to  be 
resorted  to,  I  should  be  at  a  loss  to  know  what  should  be  the 
test ;  and  I  am  strongly  disposed  to  hold  that  it  would  be 
sufficient  that  the  goods  should  be  landed  and  the  duties  paid. 
If  it  appears  to  have  been  landed  and  warehoused  for  a  con- 
siderable time,  it  does,  I  think,  raise  a  forcible  presumption 
on  that  side,  and  it  throws  on  the  other  party  to  show  how 
this  could  be  merely  insidious  and  colourable."  This,  how- 
ever, was  not  the  view  taken  by  the  Master  of  the  Eolls 
(Sir  William  Grant)  in  the  appeal  case  of  The  William,  already 
mentioned.  "  If  the  voyage  from  the  place  of  lading,"  said 
his  Lordship,  "  be  not  really  ended,  it  matters  not  by  what 
acts  the  party  may  have  evinced  his  desire  of  making  it  ap- 
pear to  have  ended.  That  those  acts  have  been  attended  with 
trouble  and  expense  cannot  alter  their  quality  or  their  effect. 
The  trouble  and  expense  may  weigh  as  circumstances  of  evi- 
dence to  show  the  purpose  for  which  the  acts  were  done,  but 
if  the  evasive  purpose  be  admitted  or  proved  we  can  never  be 
bound  to  accept,  as  a  substitute  for  the  observance  of  the  law, 
the  means,  however  operose,  which  have  been  employed  to 

(/j)  2  Rob.  361,  an.  1800. 
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cover  a  breaoli  of  it.  ...  In  a  fictitious  importation  the  acts 
to  be  done  are  mere  voluntary  ceremonies  which  have  no 
natural  connexion  whatever  with  the  purpose  of  sending  on 
the  cargo  to  another  market,  and  which,  therefore,  would 
never  he  resorted  to  by  a  person  entertaining  that  purpose, 
except  with  a  view  of  giving  to  the  voyage,  which  he  has 
resolved  to  continue,  the  appearance  of  being  broken  by  an 
importation  which  he  has  resolved  not  really  to  make."  It 
would  indeed  seem  evident  that  if  the  origiual  intention  was 
to  make  a  really  continuous  voyage,  the  mere  fact  that  cus- 
toms dues,  &c.,  have  been  incurred  at  an  intermediate  port  is 
altogether  beside  the  question.  For,  the  original  estimate  as 
to  the  balance  of  advantages  would  naturally  include  such 
charges  on  the  debit  side  of  the  account,  and  if,  notwith- 
standing, the  final  result  promised  to  be  satisfactory,  the 
advantage  of  incurring  the  intermediate  charges  in  order  to 
secure  it  would  be  obvious.  In  1801,  the  British  Advocate- 
General,  in  an  oiBcial  report  (q)  on  the  law  concerning  the 
colonial  trade,  apparently  quoting  Sir  "W.  Scott's  decision  in 
The  Polly,  supra,  declared  that  the  High  Court  of  Admiralty 
had  expressly  decided,  and  that  he  saw  no  reason  to  expect 
that  the  Court  of  Appeal  would  vary  the  rules,  that  landing 
the  goods  and  paying  the  duties  in  the  neutral  country  breaks 
the  contiauity  of  the  voyage,  and  is  such  an  importation  as 
legalizes  the  trade.  But  the  Advocate-General,  if  in  fact 
basing  his  remarks  on  the  above  judgment,  would  appear  to 
have  lost  sight  of  the  fact  that  it  was  qualified  by  a  reference  to 
the  length  of  time  during  which  the  goods  were  warehoused  ; 
and  the  subsequent  decision  in  The  William  in  1806  certainly 
falsified  the  prediction  relative  to  the  view  likely  to  be  taken 
by  the  Court  of  Appeal. 

The  Thomyris  (r)  (1808)  is  also  an  interesting  case  in  this 

{q)  Mentioned  in  Maritime  "Warfare,  p.  206. 

(r)  1  Edw.  Ad.  17.     Vide  also  The  Jonge  Pieter,  p.  260,  wfr.a. 
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connexion.  A  Britisli  order  having  proHbited  all  trade  fj'om 
the  port  of  one  enemy  to  that  of  another,  certain  barilla  on 
the  American  ship  Thomyris  was  seized  in  respect  of  an 
alleged  breach  of  this  order,  viz.,  in  being  carried  from 
Alicante  to  Cherbourg.  It  appeared  that  the  goods  were 
brought  from  Alicante  to  Lisbon,  where  they  were  put  on 
board  the  neutral  vessel  for  Cherbourg.  "In  all  cases  of 
this  description,"  said  Sir  W.  Scott,  "it  is  a  clear  and 
settled  priaciple  that  the  mere  transhipment  of  a  cargo  at  an 
intermediate  port  wiU  not  break  the  continuity  of  the  voyage, 
which  can  only  be  effected  by  a  previous  actual  importation 
into  the  common  stock  of  the  country  where  the  transhipment 
takes  place."  The  barilla  was  declared  to  have  been  sold  at 
Lisbon,  but  it  was  decided  that  the  goods  having  been  water- 
borne  at  the  time  of  the  alleged  sale,  and  then  transhipped, 
no  importation  could  be  considered  to  have  taken  place. 

The  Stephen  Mart,  The  Springbok,  and  The  Peterhoff,  men- 
tioned in  connexion  with  the  subject  of  contraband  (pp.  186 
et  seq.,  supra),  provide  an  exposition  of  the  view  of  the  United 
States  Courts  relative  to  the  continuous  voyage  question. 

The  prohibitions  against  engaging  in  the  enemy's  privi- 
leged colonial  trade  apply  also  to  his  privileged  coasting 
trade.  "  As  to  the  coasting  trade,"  said  Sir  "W.  Scott  in  The 
Emanuel  (s),  "  supposing  it  to  be  a  trade  not  usually  ojDen 
to  foreign  vessels,  can  there  be  described  a  more  effective 
accommodation  that  can  be  given  to  an  enemy  during  a  war, 
than  to  undertake  it  for  him  during  his  own  disability  ?  "  In 
The  Johanna  Tholen  {t),  however,  it  was  observed  that  whereas 
the  penalty  formerly  enforced  by  this  country  against  neutral 
vessels  so  engaged  was  confiscation,  it  has  in  later  times 
been  reduced  to  a  forfeiture  of  freight.  But  this  mitigated 
penalty  is  applicable  only  in  cases  where  the  trading  has 

(s)  1  Rot.  300.  (t)  6  Rob.  72. 
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teen  open  and  nndisguised.  Where  it  has  teen  aggravated 
hj  concealment  or  subterfuge,  such  as  the  carrying  of  false 
papers  (as  in  this  case),  the  stricter  penalty  of  former  times 
has  been  enforced. 

"  Sailing  under  the  enemy's  licence  is  deemed,  per  se,  an 
eflBcient  cause  of  condemnation"  (m). 


Illicit  Trade. — Neutrals  possess,  it  is  true,  the  right  to 
carry  lawful  merchandise  the  property  of  belligerents,  but 
annexed  to  this  right  is  the  implied  condition  that  such 
traffic  shall  be  engaged  in  openly,  without  subterfuge.  Any 
underhand  or  fraudulent  conduct  on  the  part  of  a  neutral, 
with  the  view  of  evading  belligerent  rights,  will  expose  both 
ship  and  cargo  to  condemnation.  Of  this,  the  case  of  Darby 
V.  The  Brig  Ernstern,  in  the  United  States  Courts  {x) ,  is  an 
exceptional  but  well-defined  instance,  the  ship  and  cargo 
being  both  condenmed  on  the  ground  that  neutral  subjects 
cannot,  consistently  with  neutrahty,  combine  with  enemy 
subjects  to  wrest  from  their  adversary  advantages  acquired  by 
the  rights  of  war,  and  so,  in  effect,  take  part  with  the  enemy. 
During  the  hostilities  occurring  in  1782  between  this 
country  and  the  United  States,  Dominica  capitulated  to  the 
latter  power,  which  thereupon  prohibited  all  commerce  be- 
tween the  island  and  Great  Britain.  To  evade  this  prohibi- 
tion, one  Mason,  a  British  subject,  arranged  with  an  Ostend 
firm  to  ship  goods  from  London  via  Ostend.  This  firm 
bought  in  London  the  brig  Ernstern,  which  was  loaded  by 
Mason  for  Ostend.  On  arrival  there  the  Ostend  firm  suppHed 
her  with  false  and  colourable  papers,  assumed  the  ownership 
of  the  cargo,  and  disguised  it  under  neutral  garb  in  order  to 


(m)  Story's  Prize  Courts,  p.  70,  oases  cited, 
(x)  2  Sail.  34. 
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screen  it  from  capture.  These  precautions  were,  it  would 
seem,  quite  superfluous,  as  an  Act  of  Congress  had  abeady 
extended  protection  to  enemy  goods  on  neutral  ships.  The 
vessel  was  seized  and  detained,  and  ultimately,  in  the 
peculiar  circumstances,  condemned,  the  American  Court  de- 
ciding that  the  vessel  had  exceeded  the  rights  accorded  to 
neutral  vessels.  "Can  such  conduct,"  it  was  inquired, 
"consist  with  neutrality?  Can  there  be  a  more  flagrant 
violation  of  it  ?  Does  it  not  aim  to  wrest  from  France  and 
the  United  States  the  advantages  they  acquired  hy  the  con- 
quest of  Dominica  ?  And  does  it  not  evince  a  fraudulent 
comhination  with  British  subjects,  and  a  palpable  partiality?" 
The  Commercen  {y)  is  another  leading  case  in  the  American 
Courts  in  relation  to  unlawful  trade.  During  the  progress  of 
hostilities  between  Great  Britain  and  the  United  States,  a 
Swedish  vessel,  whilst  carrying  a  cargo  of  English  oats  and 
barley  for  use  by  the  British  forces  in  the  Spanish  peninsula, 
was  captured  by  an  American  cruiser.  The  direct  effect  of 
this  voyage,  said  the  Court,  was  to  aid  the  British  hostilities 
against  the  United  States ;  and  a  vessel  engaged  in  carrying 
stores  for  the  exclusive  use  of  the  British  forces  must,  to  aU 
intents  and  purposes,  be  deemed  a  British  transport.  The 
cargo  being  confiscated,  freight  was  denied  to  the  neutral 
carrier — a  penalty  which  was  declared  to  be,  in  the  circum- 
stances, a  very  lenient  administration  of  justice. 


Confiscation. — To  engage  in  the  privileged  trade  of  the 
enemy,  with  the  necessary  consequence  of  mitigating,  so  far 
as  he  is  concerned,  the  inconveniences  to  which  it  is  the  right, 
as  well  as  the  policy,  of  his  adversary  to  subject  him,  is  an 
offence  involving  confiscation  of  neutral  property  so  engaged. 

[y]  1  Wheat.  Rep.  382.     Also  p.  175,  supra. 
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As  we  have  seen,  there  is  not  complete  unanimity  touching 
the  propriety  of  classifying  such  an  objectionahle  traffic  as 
an  offence  against  the  law  of  nations,  and  the  penalty  of  con- 
fiscation is  not  enforced  with  the  strict  severity  observed 
in  some  other  cases.  Thus,  in  the  leading  case  of  The 
Immanuel  {z),m  1799,  though  the  ship  and  cargo  were  of 
the  same  ownership,  the  cargo  only  was  condemned.  The 
Immanuel,  a  Hamburg  ship,  whilst  on  a  voyage  from  Ham- 
burg to  St.  Domingo,  a  French  possession,  shipped  some 
goods  at  Bordeaux,  and  Sir  W.  Scott,  in  condemning  these 
goods,  intimated  that,  until  better  instructed  by  the  judg- 
ment of  a  superior  tribunal,  he  would  hold  himselE  not  to 
be  authorized  to  restore  goods,  although  neutral  property, 
passing  in  direct  voyage  between  the  mother  country  of  the 
enemy  and  its  colonies.  The  Hamburg  goods,  on  the  other 
hand,  were  restored ;  and  also  the  ship,  but  without  freight 
or  expenses.  The  learned  judge,  in  restoring  the  ship, 
remarked  that  if  the  goods  had  been  contraband,  the  ship 
would  have  been  liable  to  confiscation,  but  that  this  was  a  case 
where  a  neutral  might  more  easily  misapprehend  his  own 
rights,  and  where  he  acted  without  the  notice  afforded  by 
former  decisions  on  the  subject.  In  The  Johanna  Tholen  (a), 
however,  the  King's  Advocate,  in  his  reply,  laid  down  a  clear 
distinction  between  cases  of  open  and  undisguised  traffic,  and 
cases  attended  by  concealment  of  purpose  and  falsification  of 
documents.  "  In  such  cases,  the  course  which  this  Court  has 
pursued  in  various  instances  has  been  to  resort  to  the  more 
strict  principle  of  former  times,  and  to  hold  the  vessel  herself 
subject  to  confiscation."  Cases  on  this  point  are  The 
Edward  {h),  The  Roffnung{c),  The  Eheneser  {d),  The  George 

(2)  2  Rob.  186. 
[a)  Supra. 
(J)  4  Rob.  68. 
(«)  2  Rob.  162. 

Id)  6  Rob.  250.    See  also  The  Carolina,  3  Rob.  75 ;  and  The  Mars,  6 
Rob.  79. 
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Thomas  {e),  and  The  Volant  {/).  And  application  of  the 
same  principle  involved,  as  we  have  just  seen,  the  condem- 
nation of  the  brig  Urmtern  in  the  United  States  Courts. 


Insurance. 

The  engaging  in  the  enemy's  privileged  trade  constitutes  a 
breach  of  neutral  warranty.  Thus  in  Berens  v.  PMcher  {g),  Lord 
Mansfield  intimated  that  if  a  neutral  vessel  traded  to  a  Prench 
colony  with  all  the  privileges  of  a  French  vessel,  it  must  be  deemed 
to  have  been  adopted  and  naturalized,  and  to  be  liable  to  con- 
demnation as  an  enemy's  ship.  "  There  can  be  no  doubt,"  says 
Arnould  (A),  "  that  an  insurance  effected  in  this  country,  being 
at  the  time  a  belligerent  power,  to  protect  neutral  trading  of  this 
exceptional  character,  would  be  treated  as  wholly  illegal  and 
void  by  our  Courts,  on  the  ground  that  'trading  to  an  enemy's 
colony,  with  all  the  privileges  of  an  enemy's  ship,  causes  a 
neutral  vessel  to  be  regarded  as  an  enemy's  ship,  and  renders 
her  lawful  prize.'"  If  illegal  trading  be  carried  on  by  the 
master  without  the  authority  of  his  owners,  and  the  vessel  be 
confiscated  in  consecLuence,  the  circumstances  may  be  such  that 
the  loss  may  be  attributed  to  barratry  («). 


The  last  of  the  Belligerent  Eights  against  Neutrals  to  be 
considered  is  that  of  Pre-emption. 

(e)  3  Rob.  233. 

(/)  4  Rob.  App.  ;  1  Act.  171. 

ig)  1  W.  Black.  314.     See  also  The  Immanuel,  and  The  Anna  Catharina, 
supra,  and  The  Dree  Gebroeders,  4  Rob.  232. 
(A)  Mar.  Insoe.  5th  ed.  701. 
(i)  Amould's  Insoe.  6th  ed.  763. 
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Pre-emption. 


The  belligerent  right  to  pre-empt  or  "  requisition  "  the 
property  of  neutrals  may  be  resorted  to  either  as  a  modified 
form  of  the  harsher  right  of  confiscation,  or  on  the  principle 
that  necessity  knows  no  law,  and  that  consequently  in  a 
moment  of  peril  the  paramount  right  of  self-preservation 
justifies  the  appropriation  of  whatever  comes  ready  to  hand 
either  as  a  weapon  of  offence  or  a  means  of  defence. 

Under  the  head  Contraband  of  War  {h),  the  articles  gene- 
rally subject  to  pre-emption  in  lieu  of  confiscation,  and  the 
circumstances  in  which  the  right  is  to  be  applied,  have  already 
been  considered.  It  may,  however,  be  convenient  for  present 
purposes  to  briefly  recapitulate  them.  Certain  articles,  then, 
of  equivocal  nature,  that  is,  equally  applicable  either  to  peace- 
ful or  to  warlike  uses,  have  in  bygone  days,  in  lieu  of  the 
confiscation  to  which  the  latter  quality  condemned  them, 
been  sometimes  placed  on  an  exceptional  footing. 

Chief  amongst  these  articles  are  provisions.  There  seems 
to  be  no  definite  rule  governing  the  circumstances  in  which 
such  goods  are  liable  to  pre-emption,  and  the  subject  has  from 
time  to  time  been  by  turns  hotly  debated  and  regulated  by 
international  treaty.  This  will  sufficiently  appear  on  refer- 
ence to  the  subject  of  Contraband  generally,  pp.  156 — 200. 
Broadly  stated,  provisions  in  a  made-up  or  manufactured 
state,  ready  for  consumption  and  suitable  for  naval  or 
military  purposes,  have  been  regarded  as  contraband  if  des- 
tined for  a  naval  or  military  port  of  the  enemy,  or  if  presum- 

{k)  Pages  173 — 179,  supra. 
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ably  intended  for  warlike  purposes.     Foodstuffs  not  made  up 
ready  for  consumption,  such  as  grain  and  flour,  and  provisions 
generally,  destined  for  non-military  ports  of  the  enemy  not 
invested,    have  been  by  some  held  to  be   subject  to  pre- 
emption, on  the  ground  that  such  goods,  though  not  subject 
to  condemnation  as  contraband,  are  nevertheless  objectionable 
as  tending  to  defeat  the  possibility  of  starving  the  enemy  into 
submission :  and  that  it  is  therefore  permissible  either  to  pre- 
empt them  or  to  order  them  o£E  from  the  enemy  coast.     Naval 
stores  apparently  intended  for  the  enemy's  warlike  uses  have 
been  regarded  as  contraband  and  subject  to  condemnation 
accordingly,  but  pitch  and  tar,  when  the  produce  of  the  coun- 
try exporting  them,  were,  in  Sir  W.  Scott's  time,  subjected 
to  the  milder  right  of  pre-emption.     The  reason  for  this 
relaxation  of  the  stricter  belligerent  right  was  that  these 
articles  formed  such  a  considerable  part  of  the  ordinary  export 
trade  of  the  countries  producing  them  that  their  wholesale 
confiscation    would  have   exposed   such  neutral  powers  to 
exceptional  injury.     The  treaty  of  commerce  arranged  be- 
tween this  country  and  the  United  States  in  1796  provided, 
as  regards  provisions  and  other  articles  which,  though  not 
generally  contraband,  may  be   so   regarded,  that  whenever 
these  should  by  the  existing  law  of  nations  be  regarded  and 
seized  as  contraband,  they  should  not  be  confiscated,  but  the 
masters  or  owners  of  the  vessels  should  be  paid  the  full  value 
of  the  articles,  with  a  reasonable  mercantile  profit,  plus  freight 
and  demurrage.     The  reason  expressly  given  for  this  stipu- 
lation is  that  it  is  "  expedient  to  provide  against  the  incon- 
veniences and  misimderstandings  "  likely  to  arise  from  the 
diflSculty  of  agreeing  on  the  precise  cases  in  which  such  goods 
become  contraband.     But  to  entitle  a  neutral  owner  to  the 
benefit  of  the  milder  rule  of  pre-emption  it  has  always  been 
necessary  that  he  shall  have  acted  strictly  bond  fide  {I).    As  to 

[1]  The  Sarah  Christina,  1  Kob.  241. 
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the  price  to  be  paid  by  the  pre-emptors,  it  is  to  be  based  on 
the  principle  of  reasonable  compensation.  Although  famine 
prices  may  be  prevailing  at  the  port  of  the  vessel's  intended 
destination,  the  belligerent  captor  is  not  to  be  held  liable  to 
indemnify  on  that  basis  (m).  The  owner  is  to  receive  a 
reasonable  indemnification  and  a  fair  profit,  having  regard 
to  the  original  cost  and  expenses,  and  the  captor  is  under  no 
obligation  to  take  these  cargoes  on  the  terms  on  which  the 
enemy  would  be  content  to  purchase  them ;  and  the  same 
principle  is  to  be  observed  in  awarding  costs  and  damages 
against  captors  adjudged  to  have  made  a  vreongful  seizure  («). 
In  The  Zacheman  (o),  where  a  cargo  of  tar  from  Sweden  to 
Eochefort  had  been  brought  in  for  inquiry  whether  it  was 
intended  for  government  purposes  or  not,  and  with  a  view  to 
exercise  of  the  right  of  pre-emption  (substituted  by  treaty 
with  Sweden  for  that  of  confiscation),  the  British  Government 
ultimately  refused  to  purchase.  On  this  the  neutral  owners 
claimed  damages  for  the  delay,  and  Sir  "W.  Scott  decided  that 
three  weeks'  demurrage  should  be  paid  by  the  government, 
observing  that  the  Admiralty  must  understand  that  it  was 
due  to  the  owners  that  such  matters  should  not  be  kept  sub- 
ject to  long  negotiation,  but  that  a  conclusion  must  be  come 
to  promptly.  Naval  stores  laden  on  neutral  vessels  before 
declaration  of  hostilities,  and  intended  for  an  enemy  port,  are 
liable  to  be  seized  iu  port  of  loading  and  pre-empted  (p). 

Section  No.  38,  in  the  Naval  Prize  Act,  1864,  deals  with 
the  subject  of  pre-emption  as  follows  : — 

"  Where  a  ship  of  a  foreign  nation  passing  the  seas 
laden  with  naval  or  victualling  stores  intended  to  be 


(m)  The  Haabet,  2  Rob.  174. 
(«)  The  Sarah  Christina,  stipra. 
(o)  5  Rob.  152. 

{p)  The  Maria  Magdalena,  Hay  &  Marriott,  250.     Vide  also  The  Vryheid, 
ibid,  188  ;  and  Mar.  "Warfare,  pp.  253,  254. 
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carried  to  a  port  of  any  enemy  of  Her  Majesty  is  taken 
and  brought  into  a  port  of  the  United  Kingdom,  and 
the  purchase  for  the  service  of  Her  Majesty  of  the 
stores  on  board  the  ship  appears  to  the  Lords  of  the 
Admiralty  expedient  without  the  condemnation  thereof 
in  a  Prize  Court,  in  that  case  the  Lords  of  the  Admi- 
ralty may  purchase,  on  the  account  or  for  the  service  of 
Her  Majesty,  aR  or  any  of  the  stores  on  board  the  ship  ; 
and  the  Commissioners  of  Customs  may  permit  the  stores 
purchased  to  be  entered  and  landed  vdthin  any  port." 

In  former  times,  it  was  no  doubt,  on  occasion,  quite  within 
the  range  of  possibility  to  bring  the  enemy  to  terms  by 
cutting  ofp  his  food  supplies.  But  matters  now  stand  on  a 
very  different  footing.  Well-nigh  the  whole  of  Europe  is  a 
network  of  railway  communication,  and  not  only  is  each 
country  intersected,  but  the  communication  is  carried  unin- 
terruptedly into  neighbouring  states ;  so  that  the  expedient  of 
pre-emption  as  a  means  of  cutting  ofE  supplies  from  the  enemy 
wiU  presumably  not  be  largely  resorted  to  in  the  future. 

The  above  remarks  relate  more  particularly  to  the  pre- 
emption of  neutral  property  destined  for  enemy  uses,  and 
seized  with  the  primary  object  of  preventing  such  use.  The 
requisitioning  of  neutral  property  by  belligerents  altogether 
irrespective  of  its  intended  use  or  destination,  stands  on  a 
different  footiug;  viz.  that  based  on  the  principle  of  self- 
preservation  or  urgent  necessity.  This  peculiar  belligerent 
right,  for  present  purposes — and  perhaps  not  altogether 
incorrectly— included  under  the  head  Pre-emption,  is  techni- 
cally known  by  the  name  Droit  d^angarie,  jus  angaricB,  or 
Angary  {q).     "  By  virtue  of  urgent  necessities  of  war,"  says 

(?)  '"yyo^piv":  "to  press  one  to  serve  as  a  courier."  A  Roman  system  of 
impressment,  in  force  of  which  the  supply  and  maintenance  of  horses  was 
compulsory  on  the  roads  of  the  Empire  in  order  to  secure  the  constant  trans- 
mission of  imperial  despatches :  a  government  postal  system. 
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Beawes(r),  "vessels  are  frequently  detained  to  serve  a 
prince  in  an  expedition;  and,  for  this,  liave  often  their 
lading  taken  out,  if  a  sufficient  number  of  empty  ones  are 
not  procurahle  to  supply  the  state's  necessity,  and  this 
without  any  regard  to  the  colours  they  bear,  or  whose  subjects 
they  are ;  so  that  it  frequently  happens  that  many  of  the 
European  nations  may  be  forcibly  united  in  the  same  service 
at  a  juncture  when  most  of  their  sovereigns  are  at  peace  and 
in  amity  with  the  nation  which  they  are  obliged  to  serve. 
Some  have  doubted  of  the  legality  of  the  thing,  but  it  is 
certainly  conformable  to  the  law  both  of  nations  and  nature, 
for  a  prince  in  distress  to  make  use  of  whatever  vessels  he 
finds  in  his  ports,  that  are  fit  for  his  purpose  and  may 
contribute  to  the  successes  of  his  enterprise ;  but  under  this 
condition,  that  he  makes  them  a  reasonable  recompense  for 
their  trouble,  and  does  not  expose  either  the  ships  or  the  men 
to  any  loss  or  damage." 

The  right  has  been  described  as  less  a  right  than  an  abuse 
of  that  power  which  a  sovereign  disposes  of  in  places  within 
his  dominion ;  but,  both  by  treaty  and  by  special  agreement, 
it  has  been  recognised  as  a  necessary  incident  of  war.  An 
instance  in  which  the  right  was,  two  centuries  ago,  exercised 
by  this  country  will  be  found  in  the  footnote  on  p.  255,  infra; 
but  a  recent  and  therefore  more  important  example  occurred 
in  the  Franco-Prussian  War  of  1870.  Lying  in  the  Seine, 
near  Duchair,  were  eleven  merchant  vessels,  and  these  were 
all  seized  and  sunk  by  the  Prussian  troops  in  order  to  block 
the  channel  against  the  approach  of  certain  French  warships. 
Amongst  the  ships  thus  requisitioned  were  six  English 
colliers,  which,  in  accordance  with  permission  previously 
obtained  from  the  Prussians,  had  come  up  to  Rouen  to 
discharge  their  cargoes.     This  operation  had,  in  fact,  been 

(r)  Lex  Meroatoria,  quoted  in  Mar.  Warfare,  p.  213. 
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completed,  and  the  vessels  were  about  to  return  with  a 
ballasting  of  cliff-chalk  for  the  Tyne,  when  the  crews  were 
ordered  ashore,  the  ballast-ports  were  enlarged,  and  the  vessels 
sunk,  the  Prussian  officer  declaring  that  he  took  the  vessels 
(for  which  he  gave  receipts)  as  a  military  requisition.  On 
representations  being  made  to  Prince  (then  Count)  Bismarck 
with  respect  to  this  arbitrary  destruction  of  British  property, 
he  replied  that  the  measure,  however  exceptional,  was  justi- 
fied on  the  ground  of  necessity.  "It  did  not,"  he  said, 
"  overstep  the  bounds  of  international  warlike  usage,  and  was, 
so  far  as  a  neutral  state  was  concerned,  entirely  a  matter  of 
indemnification  for  the  damage  done."  At  another  stage  of 
the  negotiations,  the  Count  had,  it  is  true,  stated  that  he 
found  that  the  law  officers  held  that  a  belligerent  had  a  full 
right,  in  self-defence,  to  the  seizure  of  neutral  vessels  in  the 
rivers  or  inland  waters  of  the  other  belligerent,  and  that  com- 
pensation to  the  owners  was  due  by  the  vanqiiished  power, 
not  by  the  victors ;  adding,  that  if  conquering  beUigerents 
admitted  the  right  of  foreigners  to  compensation  for  the 
destruction  of  their  property  in  the  invaded  state,  they  would 
open  the  door  to  new  and  inadmissible  principles  in  warfare  ; 
and  that  claims  for  indemnity  were  submitted  to  him  daily 
by  neutrals  holding  property  in  France,  which  he  could 
never  admit :  but  that  he  valued  the  friendship  and  good- 
will of  England  too  highly  to  accept  this  interpretation  of 
the  law  in  the  case  which  had  arisen,  and  that  he  preferred 
to  give  full  satisfaction  to  the  people  of  England. 

With  all  respect  for  the  opinion  attributed  to  the  German 
law  officers,  and  to  Count  Bismarck's  illustration  in  con- 
nexion with  it,  the  case  of  foreigners  domiciled  in  the 
conquered  country,  the  fortunes  of  which  they  must  be  held 
to  have  deliberately  elected  to  share,  stands  on  a  very 
difEerent  footing  from  that  of  neutrals  present  on  the  waters 
of  the  belligerent  state  for   a  purely  temporary  purpose, 
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especially  when,  as  in  this  case,  the  British  vessels  were 
within  the  belligerent  dominion  by  express  permission  of  the 
invaders.  But  be  this  as  it  may,  the  Prussian  Grovemment 
having  both  frankly  expressed  their  regret  at  the  occurrence, 
and  their  perfect  willingness  to  indemnify  the  sufferers  if  the 
British  Government  would  accept  the  duty  of  fixing  the 
amount  of  compensation,  the  difficulty  was  thus  amicably 
arranged,  the  question  of  compensation  being  referred  to  the 
Board  of  Trade. 

Compensation  was  ultimately  awarded  as  follows : — 

(1)  Estimated  market  value  of  the  ships  as  fixed  by  Lloyd's 

surveyors,  less  151.  net  proceeds  of  ship's  boats  sold 
by  the  masters.  The  Prussian  Government  volun- 
tarily agreed  to  pay,  in  addition,  the  sum  of  25  per 
cent,  on  such  values  as  a  compensation  to  the  owners  in 
respect  of  any  loss  to  them  consequent  on  a  forced  sale. 
The  Board  of  Trade  considered  this  allowance  extremely 
liberal,  and  beyond  the  merits  of  the  case. 

(2)  The  chalk  ballast  to  be  valued  at  Ss.  6d.  per  ton,  that  is, 

those  vessels  which  were  ah-eady  ballasted  to  be  dealt 
with  on  that  basis.  Vessels  not  loaded  to  be  allowed 
2s.  6d.  per  ton — the  loading  charges  being  calculated 
at  Is.  per  ton.  The  owners  claimed  10s.  per  ton,  the 
famine  value  at  Newcastle,  where  the  price  had  been 
sent  up  in  consequence  of  the  non-arrival  of  the  vessels 
with  the  expected  supplies.  But  on  the  basis  of 
the  official  report,  the  allowance  was  fixed  at  the 
ordinary  market  price  there. 

(3)  Claims  for  owners'  loss  of  employment  of  the  vessels,  and 

for  masters'  and  crews'  loss  of  employment,  were  re- 
jected. As  regards  the  second  item,  it  was  observed 
that  the  crew  were  presumably  engaged  for  the  voyage 
out  and  home,  and  that  they  were  consequently  hable 
to  be  dismissed  on  their  return  to  the  Tyne  without 
right  to  compensation. 

(4)  Claims  for  loss  of  effects  were  rejected,  as  it  was  evident 

that  the  men  were  allowed  ample  opportunity  to  land 
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their  effects.  Excessive  claims  were  put  forward,  in 
some  cases  for  loss  of  watches  and  chains,  cash,  and 
nautical  instruments,  though,  as  it  appears,  the 
claimants,  notwithstanding  their  alleged  precipitate 
departure,  had  contrived  to  carry  ashore  with  them 
cimibrous  articles  of  clothing.  It  was,  however,  agreed 
to  allow  a  small  gratuity  as  against  the  possible  value 
of  any  portion  of  clothes  which  might  have  been  lost. 

(5)  Expenses  incurred  by  Her  Majesty's  Government  in  send- 

ing the  crews  home  were  allowed,  as  well  as  the  outlay 
for  consular  fees  and  protests.  Also  travelling  and 
subsistence  money  and  cost  of  valuations. 

(6)  Interest  was  allowed  at  5  per  cent,  from  1st  January, 

1871  (instead  of  from  21st  December,  1870,  as  claimed) 
to  end  of  April,  1871. 

The  total  allowance  was  7,088/.  8s.  5d.  (minus  the  value  of 
the  boats,  161.  2s.  Od.),  or  less  than  one-third  of  the  svim  for 
which  claims  were  originally  put  forward  (s). 

There  were  also,  it  may  be  mentioned,  seized  by  the 
Prussians  during  the  same  war,  between  six  and  seven 
hundred  Swiss  railway  carriages  and  some  Austrian  rolling 
stock,  which  were  devoted  to  military  uses  throughout  a 
considerable  period  of  the  war  (/) . 

The  seizure  of  the  Genoese  corn- ship  by  the  Venetian  war- 
galleys,  to  which  reference  has  already  been  made  {u),  although 
apparently  unconnected  with  the  existence  of  any  hostilities, 
is  interesting  as  an  instance  of  the  right  of  pre-emption 
arising  out  of  urgent  necessity.  "  There  was  a  famine  at 
Corfu  " — this  is  the  history  of  the  seizure  as  tersely  given  by 
Eoccus  (Note  lx.) — and  on  this  fact  the  seizure  was 
justified. 

(«)  state  Papers,  1870-1,  vol.  61,  pp.  675—612. 
{i)  Pitt  Cobbett's  lieading  Oases,  p.  254. 
(m)  p.  39,  supra. 
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Insurance. 

As  has  already  been  pointed  out  under  the  head  "  Embargo 
and  Eeprisals  "  (v),  a  seizure  of  neutral  property  with  the  view 
not  of  confiscation,  but  of  paying  for  or  ultimately  restoring  it, 
is,  within  the  meaning  of  the  marine  policy,  to  be  regarded 
rather  as  an  arrest  than  as  a  capture  (w).  The  ordinary  wording 
of  the  policy,  it  is  true,  admits  liability  for  the  one  as  much  as 
for  the  other,  but  it  would  seem  that  the  right  to  abandon  to 
underwriters  may,  in  certain  cases  of  arrest,  be  less  obvious  than 
in  cases  of  capture.  The  seizure  of  the  Genoese  corn-ship,  men- 
tioned above,  was  held  not  to  be  a  capture  but  an  arrest,  during 
which  the  captain  remained  in  charge  of  his  ship ;  and  as  this 
arrest  was,  so  far  as  the  vessel  herself  was  concerned,  merely 
temporary,  the  Genoese  Eota-Court  decided  that  the  shipowners 
were  not  entitled  to  abandon  to  underwriters.  Arnould,  re- 
ferring to  the  corn,  observes  that  a  question  has  been  raised 
whether  in  similar  cases  the  assured  can  recover  as  for  a  loss  by 
arrest  and  detention ;  but,  he  observes,  "  I  have  no  doubt  that  in  . 
point  of  strict  law  the  assured  is  entitled  to  recover  as  for  a  total 
loss,  deducting,  however,  the  money  paid  him  by  the  arresting 
government  from  the  amount  of  his  claim  under  the  policy  "  (x). 
Later,  referring  to  the  ship,  he  says,  "  Of  course,  if  the  arrest 
creates  only  a  temporary  obstruction  of  the  voyage,  without 
giving  rise  to  any  permanent  loss  of  control  over  the  ship,  it 
cannot  give  any  right  to  abandon."  Perhaps  a  distinction  may 
reasonably  be  drawn  in  such  a  case  between  the  ship  and  the 
cargo,  for  it  may  well  be  a  foregone  conclusion  that  the  ship  will 
be  released — and  this  without  unnecessary  delay — and  that  the 
cargo  will  be  retained.  This  being  so,  the  reason  for  abandon- 
ment of  the  ship  seems  less  obvious.  But,  as  regards  the 
cargo,  as  it  has  passed  away  from  the  owners  for  good  and  all, 
owing  to  the  operation  of  a  peril  insured  against,  they  are  pre- 
sumably entitled  to  recover  as  for  a  total  loss,  after  notice  of 
abandonment.     But  if,  before  commencement  of  the  proceedings, 


[v)  P.  39,  supra. 

{w)   Vide  Eodooanaohi  v.  Elliott,  28  L.  T.  Eep.  844. 

(x)  fith  ed.  p.  765. 
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the  arresting  government  should  have  paid  over  the  value  of  the 
cargo  appropriated,  then  the  amount  recoverable  from  under- 
writers would  presumably '  he  any  deficiency  as  between  the 
amount  of  such  payment  and  the  sum  insured.  Which,  it  may 
be  supposed,  is  what  Arnould  intended  by  his  above  observation 
relative  to  the  corn. 

The  wages  and  provisions  of  the  crew  while  the  ship  is  under 
arrest  are  not  chargeable  against  the  underwriters  on  the  ship. 
The  shipowner  is  deemed  to  have  taken  into  his  conclusions  the 
possibility  of  detention,  and  to  have  calculated  his  freight  accord- 
ingly. The  period  of  detention  is  considered  as  part  of  the 
voyage,  and  the  shipowner  cannot  look  to  his  underwriter  for 
expenses  outside  the  contract  of  insurance.  Nor  does  the  arrest 
break  up  the  voyage  under  the  charter-party,  or  dissolve  the 
contract  of  aflFreightment.  "  Subject  to  the  rights  of  the  captor, 
and  so  long  as  these  rights  remain  unestablished  by  a  sentence 
of  condemnation  as  to  ship  or  cargo,  or  both,  the  original  con- 
tract of  affreightment  is  binding  on  both  parties."  (Maclachlan 
on  Shipping,  2nd  ed.,  p.  460  ;  but  vide  p.  425,  infra,  with  respect 
to  the  effect  of  unlivery  by  order  of  the  Court.) 


Having  now  considered  the  rights  of  belligerents  (1)  against 
the  enemy,  and  (2)  against  neutrals,  let  us  proceed  to  dis- 
cuss the  third  class  of  belligerent  rights,  viz.,  Municipal  (in 
contradistinction  to  International)  Eights. 


(    254     ) 
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Resteaint,  Seizure,  and  Destruction  of  Property 
OF  THE  National  Subjects. 

It  has  teen  seen  above  (a)  that  there  is  conceded  to  helli- 
gerents  the  right  in  case  of  pressing  necessity  to  "requi- 
sition "  neutral  property  within  the  belligerent  dominion, 
subject  to  the  condition  that  property  so  seized  shall  be  duly 
paid  for.  There  is,  therefore,  nothing  surprising  in  the  fact 
of  a  state  resorting  in  case  of  need  to  similar  measures  as 
regards  property  of  its  own  subjects,  of  whatever  nature 
consisting.     Thus  it  is  related  that  Peter  the   Great  laid 

(a)  P.  244,  sttpra. 
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waste  some  eighty  leagues  of  his  own  territory  in  order  to 
check  the  advance  of  Charles  XII.  of  Sweden,  and  in  1812 
the  city  of  Moscow  was,  as  is  commonly  helieved,  set  on  fire 
by  the  Russian  authorities  with  a  view  to  rendering  the 
position  of  the  !French  invaders  untenahle.  Just  as  the 
Prussians  sank  the  English  colliers  at  Eouen  in  1870  in 
order  to  prevent  the  French  war-ships  coming  up  the  Seine, 
so  in  1667  Charles  II.  sank  vessels  ia  the  Thames  in  order  to 
stay  the  progress  of  the  Dutch  fleet  towards  London  (b),  and 
seized  English  vessels  for  conversion  into  fire  ships.  "  Ee- 
ceiving,"  writes  Pepys  in  his  diary,  "every  hour  almost 
letters  from  Sir  "W.  Coventry  calling  for  more  fire-ships ;  and 
an  order  from  council  to  enahle  us  to  take  any  man's  ships  ; 
and  Sir  W.  Coventry,  in  his  letter  to  us,  says  he  do  not 
doubt  but  at  this  time  (under  an  invasion  as  he  owns  it  to  be) 
the  king  may  by  law  take  any  man's  goods."  Emerigon,  in 
his  Treatise  on  Insurances  (§  XXXII.),  writes:  "By  the 
Roman  law  the  owners  of  vessels  were  obliged  to  furnish 
their  vessels  for  the  transport  of  com,  and  for  other  public 
necessities.  It  is  the  same  with  us.  .  .  .  Not  only  may  the 
Eang  take  the  ships  of  his  subjects  for  the  service  of  the 
state;    he  has  besides   authority  to   employ  in  the   same 

(i)  Pepys's  Diary  is  instmotive  reading  on  this  point.  On  14  June,  1667, 
he  writes : — "  At  night  come  home  Sir  W.  Batten  and  Mr.  Pen,  who  can 
only  tell  me  that  they  have  placed  guns  at  Woolwich  and  Deptford,  and  sunk 
some  ships  below  Woolwich  and  Blackwall,  and  are  in  hopes  that  they  will 
stop  the  enemy  coming  up.  But  strange  our  confusion !  that  among  them 
that  are  sunk  they  have  gone  and  sunk  without  consideration  the  '  Franolin,' 
one  of  the  King's  ships,  with  stores  to  a  very  considerahle  value  that  hath 
been  long  loaded  for  supply  of  the  ships ;  and  the  new  ship  at  BristoU,  and 
much  wanted  there.  And  nobody  will  own  that  they  directed  it,  but  do  lay 
it  on  Sir  W.  Ryder.  They  speak  also  of  another  ship  loaded  to  the  value  of 
80,000Z.  sunk  with  the  goods  in  her,  or  at  least  was  mightily  contended  for 
by  him,  and  a  foreign  ship  that  had  the  faith  of  the  nation  for  her  security ; 
this  Sir  R.  Ford  teUs  us.  And  it  is  too  plain  a  truth  that  both  here  and^at 
Chatham  the  ships  that  we  have  sunk  have  many,  and  the  first  of  them,  been 
ships  completely  fitted  for  fire-ships  at  great  charge." 
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manner  foreign  vessels  found  in  Ms  ports  :  in  wHcli  the  law 
of  nations  is  not  violated.  The  practice  of  Europe,  says 
Vattel,  conforms  with  this  maxim.  And  again  he  remarks : 
Sovereigns  who  thus  take  national  or  foreign  vessels  for  their 
service,  never  fail  to  pay  them  a  suitahle  freight."  It  goes, 
indeed,  without  saying,  that  if  the  ships  or  goods  of  the 
national  subjects  be  utilized  or  destroyed  by  the  state  in 
protection  of  the  nation,  the  subjects  whose  property  is  thus 
forcibly  seized  must  be  duly  indemnified. 


Insurance. 

It  has  been  indicated  above,  suh  "Embargo  and  Eeprisals "  (c), 
that  seizures  of  which  the  motive  is  not  confiscation  as  prize,  but 
rather  appropriation  and  payment  of  value,  are  to  be  regarded  as 
"arrests,"  and  not  as  "captures."  "There  appears  to  be  no 
doubt,"  says  Arnould  {d),  "  that  if  a  British  ship  be  arrested  or 
seized  by  the  British  Government,  from  any  state  necessity,  or 
detained  in  port  by  a  British-laid  embargo,  this  is  a  loss  for 
which  the  underwriters  are  liable  as  a  detention  within  the 
meaning  of  the  policy"  (e).  He  observes  also  that(/)  "an 
arrest  takes  place  whenever  the  government  of  a  country  to 
which  a  ship  belongs,  or  any  other  friendly  power,  with  the 
design  not  to  make  prize  (for  then  it  would  be  a  capture),  but  to 
restore  the  ship  and  goods,  or  to  pay  the  value  of  them  to  their 
owners,  seizes  ship  and  goods  for  state  purposes,  either  in  port 
or  at  sea."  And  in  a  recent  case  (ff),  the  Court,  in  accepting  this 
definition,  observed  that  Arnould  stated  it  "in  the  clearest  pos- 
sible way."  That  imderwriters  are  liable  for  losses  arising  from 
such  arrests  was  decided  by  the  Courts  in  a  case  where  a 
British  vessel  was  seized  by  the  British  Government,  and  con- 


(c)  p.  39,  SMjom.     Vide  also  sub  "Pre-emption,"  p.  252. 
{d)  Mar.  Insoe.,  5th  ed.  p.  763. 

(e)  Dictum  of  Lord  Alvanley  in  Touteug  v.  HubTjaid,  3  B.  &  P.  291,  302. 
Vide  p.  42,  supra. 
(/)  Sth  ed.  p.  751. 
1^)  Crew,  Widgery  &  Co.  v.  Gt.  Western  S.S.  Co.,  T.  L.  R.  p.  738. 
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verted  into  a  fire-ship  {h),  and  in  another,  where  a  vessel  was 
seized  and  taken  in  tow  hy  a  British  man-of-war,  and  damage 
was  thereby  caused  to  her  cargo  (i). 

In  Aubert  v.  Gray  {j  ),  already  referred  to  in  connexion  with  the 
subject  of  Embargo  (p.  45,  supra),  it  was  definitely  decided  by 
the  Court  that  the  assured  is  not  to  be  identified  with  and  deemed 
responsible  for  the  acts  of  his  own  government  so  long  as  peaceful 
relations  exist  between  such  government  and  the  government  of  the 
underwriter.  This  was  a  case  where  the  assured  was  a  Spaniard 
who  had  effected  insurance  in  England,  and  the  loss  was  caused 
by  the  act  of  the  Spanish  Government.  But  any  question 
whether  the  embargo  or  arrest  was  effected  by  the  home  or  by  a 
foreign  government  will,  so  far  as  concerns  the  underwriters, 
apparently  be  immaterial  (A). 

In  connexion  with  this  subject,  the  remarks  sub  Embargo 
(pp.  39 — 48,  supra)  may  be  usefully  referred  to. 

As  regards  the  effect  of  arrest,  detention,  or  embargo  on  the 
contract  of  affreightment,  the  point  has  already  been  touched 
upon  sub  Pre-emption  (p.  252),  supra.  Chap.  XIII. — Effect  of 
War  on  Contract — ^is  also  interesting  in  the  same  connexion. 


Let  lis  now  look  at  the  iDelligerent  municipal  right  of 
prohibiting  all  intercourse  with  the  national  foe, — a  condition 
which  may  be  said  to  be  almost  necessarily  attendant  on  the 
existence  of  hostile  relations. 


[h)  Grreen  v.  Toung,  2  Lord  Eaym.  840  ;  Salk.  444. 

(i)  Hagedom  v.  "Wliitinore,  1  Stark.  157. 

[j)  3  B.  &  S.  163. 

(k)  Amould,  5th  ed.  p.  754. 
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Peohibition  of  Teade  with  the  Enemy. 


It  has  been  explained  above  (k)  that  when  war  has  once 
been  entered  upon,  every  individual  of  the  nations  engaged 
is  considered  to  be  involved  in  it,  and  that  the  effect  of  this 
taint  of  hostilities  is  to  stop  all  peaceable  intercourse  as 
between  the  subjects  of  the  nations  so  opposed  ;  and  that,  as 
a  natural  consequence,  all  trading  with  the  common  enemy 
becomes  at  once  illicit  to  the  subjects  of  the  belligerent  state. 
For  it  is  obvious  that  there  cannot  consistently  exist  at  one 
and  the  same  time  a  condition  of  open  hostility  between  two 
nations  at  large,  and  a  state  of  peaceful — that  is,  friendly^ — 
intercourse  as  between  the  subjects  of  such  nations  as  indi- 
viduals. While  the  times  have  presumably  for  ever  passed 
away  when  the  persons  and  property  of  enemy  subjects  domi- 
ciled in  the  belligerent  country  can  be  seized  on  the  outbreak 
of  war  (l),  the  condition  remains  that  trade  with  the  foe, 
whether  by  land  or  by  water,  must  absolutely  cease  imme- 
diately on  the  close  of  friendly  relations.  In  the  last  formal 
declaration  of  war  issued  by  this  country,  viz.,  in  1762,  against 
Spain  (m),  British  subjects  were  thenceforth  strictly  forbidden 
to  "  hold  any  correspondence  or  communication  with  the  King 
of  Spain  or  his  subjects."  And  on  declaration  of  war  against 
Russia  ia  1854,  it  was  ordered  that  "no  ships  or  vessels 
belonging  to  any  of  her  Majesty's  subjects  be  permitted  to 
enter  and  clear  out  for  any  of  the  ports  of  Eussia  till  further 
order."     No  such  express  declarations  are,  however,  neces- 

(Jc)   Vide  p.  13,  supra. 

{I)  Ibid. 

[m)   Vide  Twiss's  Int.  Law,  p.  65. 


Prohibition  of  Trade  with  the  Enemy,     259 

sary,  the  doctrine  teing  well  settled  by  the  English  Courts 
that  there  cannot  exist  at  the  same  time  a  war  for  arms  and 
a  peace  for  commerce.  Por  this  reason  all  contracts  made 
with  the  enemy  during  war  are  utterly  void(«),  and  such 
contracts  existiag  prior  to  the  outbreak  of  hostilities  are 
suspended  until  the  resumption  of  peaceful  relations.  (For 
further  consideration  of  this  subject,  see  under  Effect  of  War 
on  Contract,  p.  412.)  The  prohibition  of  friendly  intercourse 
covers  not  merely  trade  as  generally  understood,  but  also 
communications  and  transactions  of  whatever  kind ;  such,  for 
example,  as  the  negotiation  of  bills,  or  the  remission  of  funds 
to  the  enemy's  country  (o). 

In  the  leading  case  of  Willison  v.  Patteson  the  circumstances 
were  as  follows  : — 

One  Varlet,  of  Dunkirk,  was  debtor  to  Michelon  of  the 
same  place,  and  in  this  capacity  he  transferred  to  the  latter 
certain  cambrics  held  by  Patteson  &  Co.  of  London,  the 
defendants,  who  were  notified  accordingly.  Michelon  drew 
against  Patteson,  who  accepted  the  drafts,  which  Michelon 
had  endorsed  over  to  WHlison,  a  Scotchman  resident  at 
Dunkirk.  During  these  transactions  war  prevailed  between 
England  and  France.  The  defendant  Patteson  having 
failed  to  honour  his  acceptance,  Willison,  on  restoration  of 
peace,  sued  him  on  the  drafts.  The  Court,  in  deciding 
against  the  plaintiff,  observed  that  that  cannot  be  done 
indirectly  which  cannot  be  done  directly ;  and  that  Michelon 
could  neither  during  war  bring  an  action  for  money  had  and 
received  against  the  holder  of  his  funds  here,  nor  by  drawing 
on  his  debtor  produce  the  same  effect.  The  bill  was  a  con- 
tract ;  and  no  contract  could  be  enforced  in  a  British  Court 
which  is  made  during  the  war  by  an  alien  enemy. 

(»)  Willison  t>.  Patteson,  7  Taunt.  439  ;  Ogden  v.  Peele,  8  B.  &  E.  1 ;  Bell 
V.  Eeid,  1  M.  &  S.  731 ;  Esposito  v.  Bowden,  infra,  p.  416, 
(o)  Willison  v.  Patteson,  supra. 

s2 
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In  Antoine  v.  Morshead{p),  however,  where  a  British 
suhject,  prisoner  of  war  in  Prance,  drew  a  bill  in  favour  of 
fellow  prisoners,  also  British  subjects,  on  his  son  in  England 
for  his  own  subsistence  whilst  in  captivity,  and  the  bill  was 
endorsed  in  favour  of  a  French  banker,  who  obtained  its 
acceptance,  it  was  held  that  this  was  not  a  trading  with  the 
enemy,  and  that  the  plaintiff,  on  peace  being  proclaimed,  was 
entitled  to  sue  for  payment  by  the  acceptor.  An  element 
in  this  case  was  that  the  bill  was  drawn  by  a  British  subject 
on  a  British  subject. 

Prohibitions  against  commercial  intercourse  are  not  to  be 
evaded  by  any  artifice  or  device,  such  as  by  means  of  partner- 
ships with  or  the  interposition  of  third  parties  {q).  In  The 
jtonge  Pieter  (r),  goods  purchased  in  England  and  shipped  for 
Embden,  with  ultimate  destination  Amsterdam,  an  enemy 
port,  were  seized  by  a  British  cruiser  as  being  shipped  in 
breach  of  the  prohibition  of  trade  with  the  enemy.  The 
goods  were  claimed  as  the  property  of  a  neutral,  a  merchant 
in  America,  for  whose  account  the  shipment  was  declared  to 
have  been  made  by  his  agent  in  London.  The  Court  found 
that,  ia  the  absence  of  sufficient  evidence  in  support  of  this 
allegation,  the  ownership  must  be  deemed  to  be  vested  in  the 
British  shipper;  and,  as  the  goods  were  destined  for  the 
enemy  via  neutral  territory,  judgment  was  given  in  favour 
of  the  captors.  "  Without  the  licence  of  government,"  said 
Sir  W.  Scott,  "no  communication,  direct  or  indirect,  can  be 
carried  on  with  the  enemy."  So  also  in  The  Samuel  (s),  where 
a  British  subject  employed  a  neutral  to  purchase  for  him  in 
the  country  of  the  enemy,  the  neutral  was  held  to  be  merely 
the  agent. 

{p)  6  Taunt.  237. 

iq)  Kent's  Int.  Law,  2nd  ed.  p.  186. 

()■)  4  Eob.  79. 

(s)  4  Eob.  284  ;  8  Tei-m  E.  548. 


Prohibition  op  Trade  with  the  Enemy.     261 

In  The  JSfayade  (t),  England  and  Portugal  being  at  war 
with  France,  a  cargo  shipped  at  Lisbon  for  Bordeaux  was 
seized  by  a  British  cruiser.  The  property  was  alleged  to 
belong  to  a  Prussian  subject  resident  in  Lisbon,  but  the  Court 
declared  that  there  was  nothing  in  this  case  to  distinguish  it 
from  that  of  any  other  Portuguese  merchants  trading  with 
the  enemy.  In  another  case  (««)  a  shipment  of  tobacco  had 
been  made  from  Virginia  to  Bordeaux,  described  as  the  pro- 
perty of  J.  Bell,  the  shipper.  It  appeared,  however,  that 
J.  Bell  was  a  member  of  the  firm  J.  &  W.  Bell,  established 
both  in  America  and  in  England,  and  the  captors  claimed 
that  the  shipment,  so  far  as  it  belonged  to  W.  Bell,  the 
partner  resident  in  England,  was  lawful  prize.  W.  Bell 
having  failed  to  produce  satisfactory  evidence  in  disproof  of 
his  interest  in  the  property,  the  Court  condemned  a  moiety 
of  it  as  the  property  of  a  British  subject  trading  with  the 
enemy. 

In  The  Indian  Chief  (v),  a  cargo  had  been  shipped  at 
Batavia  (a  possession  of  the  enemy)  on  behalf  of  a  Mr. 
Miller,  an  American  subject  and  consul  in  Calcutta,  who 
protested  against  the  captors'  claim  on  the  ground  that,  being 
resident  in  Calcutta,  and  a  neutral  subject,  and  American 
consul,  he  did  not  come  within  the  law  against  trading  with 
the  enemy.  The  Court  held  that,  being  domiciled  in  Calcutta, 
which  was  in  possession  of  the  British,  he  must  be  held  to  be 
a  British  subject,  and  that  a  consul  engaged  in  commerce 
derived  no  such  special  protection  from  his  official  position. 

In  another  case  it  was  decided  that  the  property  of  a 
British  representative,  resident  in  the  enemy's  country,  is  not 
protected  from  seizure,  however  beneficial  to  this  country  the 


{*)  4  Bob.  251. 

(«)  The  FranHin,  6  Bob.  127. 

(ji)  3  Eob.  22. 
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commeroe  may  he  {to).  On  the  other  hand,  the  citizen  of  a 
helligerent  country,  domiciled  in  a  neutral  country,  may 
lawfully  trade  -with  the  enemy  of  his  native  country  {x). 
The  trade  must  not,  however,  be  in  articles  contraband  of 
war  ij/). 

The  leading  case  on  trading  with  the  enemy  is  that  of 
The  Hoop  (z),  a  neutral  vessel  which,  at  the  end  of  the  last 
century,  sailed  mth  a  cargo  from  Rotterdam,  ostensibly,  in 
order  to  deceive  the  French  cruisers,  to  Bergen,  but  really  for 
a  British  port.  This  case  affords  an  instance  of  the  strict 
severity  with  which  the  law  is  administered  as  regards  the 
offence  now  under  consideration,  and  is,  raoreover,  especially 
instructive  owing  to  the  numerous  relative  precedents  cited 
in  the  judgment.  The  British  owners  of  the  cargo  had,  it  ap- 
peared, for  some  time  traded  extensively  with  Holland,  and  on 
the  occupation  of  that  country  by  the  French,  a  special  licence 
was  granted  to  them  to  continue  this  trade.  Being,  however, 
subsequently  officially,  but  erroneously,  informed  by  the  Com- 
missioners of  Customs  of  Grlasgow  that  goods  could  in  future, 
according  to  a  recent  Act  of  Parliament,  be  brought  from 
the  United  Provinces  without  special  permit,  the  above 
shipment  was  thereupon  made  without  such  permit,  and  was 
seized  and  submitted  for  adjudication.  Sir  W.  Scott,  in 
giving  judgment  for  the  captors,  observed  that  by  a  general 
rule  in  the  maritime  jurisprudence  of  this  country,  all 
trading  with  the  public  enemy,  unless  with  the  permission  of 
the  sovereign,  was  interdicted  and  involved  confiscation,  and 
he  cited  numerous  cases  illustrative  of  the  strictness  with 
which  this  rule  had  been  enforced  in  the  past.     "  In  my 

(w)  Ex  parte  Baglehole,  18  Ves.  jun.  328  ;  1  Bose,  271. 
(a;)  The  Danous,  4  Hob.  255,  note. 
{y)  The  Neptimus,  p.  270,  infra. 
\z)  1  Bob.  196, 
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opinion,"  lie  observed,  "  no  principle  ougbt  to  be  held  more 
sacred  than  that  oommeroial  intercourse  cannot  subsist  on 
any  other  footing  than  that  of  the  direct  permission  of  the 
state."  Further:— "In  all  cases  of  this  kind  which  have 
come  before  this  tribunal,  they  have  received  an  uniform 
determination.  The  cases  which  I  have  produced  prove  that 
the  rule  has  been  rigidly  enforced,  where  Acts  of  Parliament 
have,  on  different  occasions,  been  made  to  relax  the  naviga- 
tion laws,  and  other  Eevenue  Acts,  when  the  government 
has  authorized,  under  the  sanction  of  an  Act  of  Parliament, 
a  homeward  trade  from  the  enemy's  possessions,  but  has  not 
specifically  protected  an  outward  trade  to  the  same,  though 
intimately  connected  with  that  homeward  trade,  and  almost 
necessary  to  its  existence;  that  it  has  been  enforced  where 
strong  claim,  not  merely  of  convenience,  but  almost  of 
necessity,  excused  it  on  behalf  of  the  individual ;  that  it  has 
been  enforced  where  cargoes  have  been  laden  before  the  war, 
but  where  the  parties  have  not  used  all  possible  diligence  to 
countermand  the  voyage  after  the  first  notice  of  hostilities ; 
and  that  it  has  been  enforced  not  only  against  the  subjects 
of  the  Crown,  but  likewise  against  those  of  its  allies  in  the 
war,  upon  the  supposition  that  the  rule  was  founded  on  a 
strong  and  universal  principle  which  allied  states  in  war 
had  a  right  to  notice  and  apply  mutually  to  each  other's 
subjects.  Indeed,  it  is  the  less  necessary  to  produce  these 
cases,  because  it  is  expressly  laid  down  by  Lord  Mansfield  (a) 
that  such  is  the  maritime  law  of  England." 

The  Bella  Guidita  {b)  is  another  instance  of  the  rigid 
application  of  the  principle  under  consideration.  Here, 
goods  were  sent  in  a  neutral  vessel  from  England  to 
Grenada,  a  British  possession,  which  possession,  although 
seized,  had  apparently  not  been  definitely  appropriated,  by 

(»)  In  Gist  V.  Mason,  1  Term  B.  86.  (J)  1  Rob.  207. 
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the  French.  Special  circumstances  existed,  moreover,  in 
countenance  of  such  a  shipment,  but,  notwithstanding,  the 
vessel  was  confiscated  as  being  employed  in  illicit  intercourse 
with  the  enemy. 

The  case  of  The  Ally  {h)  is  somewhat  exceptional.  A 
British  vessel  sailed  for  a  friendly  port  in  the  West  Indies, 
but  war  was  shortly  afterwards  declared  against  the  country 
owning  the  port.  On  arrival  off  the  coast  the  vessel  was  cap- 
tured, as  being  engaged  in  trade  with  the  enemy.  But  before 
this  occurred  the  port  had  been  captured  by  the  British,  so  that 
at  the  moment  of  capture  the  vessel,  although  her  master  was 
not  aware  of  the  fact,  was  trading  with  a  British  and  not 
with  a  hostile  possession.  The  Court,  in  ordering  the  release 
of  the  vessel,  observed  that  to  justify  condemnation  there 
must  be  the  act  of  trading  to  the  enemy's  country,  as  well  as 
the  intention.  If  the  destination,  however,  had  been  known 
to  be  hostile  when  the  vessel  sailed,  such  a  sailing  might 
have  been  a  sufficient  act  of  illegality.  In  The  Anna 
Catharina  (c).  Sir  "W.  Scott  laid  it  down  that  a  contract 
existing  between  a  person  domiciled  in  a  place  which  had 
passed  by  conquest  into  the  possession  of  Great  Britain,  and 
a  foreign  government  at  war  with  Great  Britain,  became 
illegal ;  but  that  this  illegality  ceased  on  transfer  of  the  con- 
tract to  a  neutral. 

In  the  American  Courts  the  rule  against  trading  with  the 
enemy  is  applied  with  equal  strictness.  This  was  exemplified 
in  The  Sapid  {d),  where  an  American  citizen,  having  pur- 
chased goods  on  British  territory,  deposited  them  on  an 
island  near  the  frontier,  within  the  British  dominion.  On 
the  outbreak  of  hostilities  between  Great  Britain  and  the 


(J)  5  Rob.  251,  referred  to  also  on  p.  272,  wfra,  q.  v.     Vide  also  The  De 
Bilboa,  2  Rot.  133. 
(c)  4  Rob.  107. 
[d).  8  Granch,  155.     Vide  also  The  St.  Lawrence,  Hid.  434. 
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Ameriean  States  lie  sent  a  vessel — nearly  a  year  after  the 
puroliase — to  the  island,  and  removed  the  goods.  The  vessel 
was  captured  -with  her  cargo,  and  both  were  condemned,  the 
Court  observing  that  to  admit  a  citizen  to  withdraw  property 
from  a  hostile  country  a  long  time  after  the  commencement 
of  war,  on  the  pretext  of  its  having  been  purchased  before 
the  war,  would  lead  to  the  most  injurious  consequences,  and 
hold  out  temptations  to  every  species  of  fraudulent  and  illegal 
traffic  with  the  enemy.  In  the  same  country  it  has  been 
held  that  if  a  belligerent  vessel  takes  on  board  a  cargo  from 
an  enemy's  ship  under  pretence  of  ransom,  this  is  a  trading 
with  the  enemy.  And  the  vessel  may  be  seized  on  her 
return  voyage,  after  having  discharged  her  cargo  (e).  Also, 
that  a  vessel  which  is  captured  by  the  enemy,  but  released, 
and  on  leaving  the  port  of  the  captors  ships  a  cargo  from  the 
enemy's  country,  must  be  held  to  have  been  engaged  in  trade 
with  the  enemy  (/). 

Immediately  on  the  breaking  out  of  hostilities,  a  citizen 
may  remove  to  his  own  country,  with  his  property  (</).  But 
it  is  permitted  to  no  person  to  leave  his  own  country  in  order 
to  fetch  from  the  enemy  country  property  belonging  to 
him  (A).  In  The  General  C.  C.  Pinckney  {i),  a  resident  in 
the  Confederate  States  bought  a  vessel,  loaded  her  with  his 
property,  and  with  papers  issued  by  the  enemy  brought  her 
through  the  blockade.  The  ship  and  cargo  were  captured 
and  condemned,  but  were  restored  on  appeal,  the  claimant 
having  succeeded  in  establishing  to  the  satisfaction  of  the 
Court  that  he  had  left  Charleston,  S.  C,  with  the  intent  to 
withdraw  from  the  enemy's  country  with  his  effects.     In 


(«)   The  Zord  Wellington,  2  Gall.  103. 

(/)  The  Alexander,  8  Cranch,  169. 

{g)   Vide  p.  16. 

[h)  The  Rapid,  mpra. 

[i)  Blatch.  Fr.  Oa.,  278,  668. 
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similar  cases  it  was  laid  down  by  the  Court  that  a  citizen 
temporarily  resident  on  hostile  soil  is  entitled,  on  the  hreak- 
ing  out  of  hostilities,  to  a  reasonable  time  to  close  his  busi- 
ness connexions,  collect  his  effects,  and  withdraw  from  the 
enemy's  country  (i).  But  in  The  Gray  Jacket  (J),  where  the 
removal  was  undertaken  nearly  two  years  after  the  outbreak 
of  war,  condemnation  was  decreed. 

In  The  Ocean  (k),  a  British-born  subject  settled  as  partner  in 
a  house  of  trade  in  Flushing  was  about  to  terminate  his  busi- 
ness relations  there  and  return  to  England,  when  war  broke 
out  between  the  two  countries,  and  he,  in  common  with  other 
British  subjects  resident  in  Holland,  was  for  some  time 
forcibly  detained.  Sir  W.  Scott  considered  that  it  would  be 
going  further  than  the  law  required  to  hold  in  this  particular 
case  that  the  claimant  was  precluded,  and  that,  on  sufficient 
proof  being  made  of  the  property,  restitution  might  be 
decreed. 

Sir  C.  Robinson,  in  a  note  to  the  last-mentioned  case, 
commenting  on  the  hardship  to  which  British  subjects  are 
sometimes  exposed,  owing  to  the  difficulty  of  removing  their 
goods  from  the  enemy  country  immediately  on  the  outbreak 
of  hostilities,  advises  persons  so  situated  to  protect  themselves 
by  obtaining  a  special  pass  from  the  British  Grovernment. 
In  The  Dree  Gebroeders  [1),  Sir  W.  Scott,  in  condemning  the 
property  seized,  observed  that  "  pretences  of  withdrawing 
funds  are  at  all  times  to  be  watched  with  considerable 
jealousy,  but  that  when  the  transaction  appears  to  have  been 
conducted  hoim  fide,  cases  of  this  kind  are  entitled  to  be 
treated  with  considerable  leniency."     This  was  a  case  where  a 


(i)  The  Evening  Star,  ibid.  582;  Fifty-two  bales  of  cotton,  ibid.  644;  The 
Sarah  Starr,  ibid.  650 ;   The  John  Gilpin,  ibid.  661  ;   The  Pioneer,  ibid.  666. 
[j)  6  Wall.  342,  369. 
(/c)  6  Rob.  91. 
[I)  i  Rob.  234. 
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native  of  Great  Britain,  settled  in  America,  had,  for  reasons 
aUeged,  temporarily  returned  to  England.  While  in  England 
he  took  a  house  for  his  wife,  and  then  crossed  over  to  France 
to  collect  some  debts  there.  Some  of  the  proceeds  of  such 
collection  he  invested  in  a  cargo  of  butter,  which  he  shipped 
for  Lisbon.  On  its  seizure  by  a  British  vessel,  he  claimed  its 
release  on  the  ground  that  he  was  an  American  subject.  The 
Court  decided  that  the  claimant's  mercantile  connexion 
with  America  was  held  by  such  a  mere  thread  that  this  plea 
could  not  be  entertained.  This  was  ah  independent  and 
voluntary  speculation  in  the  enemy's  trade,  not  to  be  regarded 
as  originating  in  any  purpose  of  remitting  funds  to  America 
via,  England. 

The  case  of  The  Jonge  Pieter  (m)  affords  an  instance  of  the 
condemnation  of  goods  which,  though  shipped  to  a  neutral 
port,  were  intended  to  be  transmitted  to  the  enemy's  country. 
Eor  if  a  trade  be  illegal  in  itself,  no  subterfuges  in  carrying 
it  out  will  avail  to  remove  from  it  this  taint.  In  reply  to  a 
letter  addressed  to  the  Privy  Council  for  Trade  previous  to 
the  actual  outbreak  of  hostilities  in  1854,  it  was  stated  on 
14th  March,  1854,  that,  in  the  event  of  war,  "  every  indirect 
attempt  to  carry  on  trade  with  the  enemy's  country  will  be 
illegal."  And  a  few  days  afterwards  (on  25th  March),  Lord 
Clarendon,  in  reply  to  the  inquiry  of  a  deputation  of  mer- 
chants engaged  in  trade  with  Eussia,  whether  Eussian  pro- 
duce brought  over  the  frontier  by  land  to  Prussian  ports, 
thence  to  be  shipped  to  England,  would  be  liable  to  British  ■ 
confiscation,  stated  that  the  question  would  turn  upon  the 
true  ownership  and  destination  of  the  property.  And  that 
such  property,  if  shipped  bond  fide  as  neutral  property,  would 
not  be  liable  to  condemnation,  whatever  its  destination ;  but 
if  it  should  still  remain  enemy's  property,  though  shipped 

(ot)  Supra,  p.  260. 
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from  a  neutral  port  in  a  neutral  vessel,  it  would  he  con- 
demned, whatever  its  destination.     Further,  that  such  pro- 
perty, "  if  it  be  British  property,  or  shipped  at  British  risk, 
or  on  British  account,  will  be  condemned  if  it  is  proved  to  be 
really  engaged  in  a  trade  with  the  enemy,  but  not  otherwise. 
The  place  of  its  origin  will  be  immaterial,  and  if  there  has 
been  a  bond  fide  and  complete  transfer  of  ownership  to  a 
neutral  (as  by  purchase  in  the  neutral  market),  the  goods 
will  not  be  liable  to  condemnation,  notwithstanding  they 
may  have  come  to  that  neutral  market  from  the  enemy's 
country,  either  overland  or  by  sea."     Moreover,  that  "  cir- 
cumstances   of    reasonable    suspicion    will  justify  capture, 
although  release,  and  not  condemnation,  may  follow ;   and 
ships  with  cargoes  of  Russian  produce  may  not  improbably  be 
considered,  under  certain  circumstances,  as  liable  to  capture, 
even  though  not  liable  to  condemnation."     And  in  a  supple- 
mentary letter  of  12th  April,  it  was,  inter  alia,  added  that  "  It 
will  be  equally  illegal  for  a  British  subject  to  trade  with  the 
enemy,  whether  he  sends  or  receives  the  goods  by  sea  or 
overland,  and  whether  a  blockade  of  the  enemy's  ports  does 
or  does  not  exist."     But  the  above  definite  conclusions,  both 
as  regards  enemy  goods  in  neutral  vessels,  and  trading  with 
the  enemy  (by  other  than  British  vessels  to  enemy  ports), 
were  completely  reversed  by  a  proclamation  dated  only  three 
days  later,  viz.,  on  15th  April,  1854,  that — 

"  All  vessels  under  a  neutral  or  friendly  flag,  being 
neutral  or  friendly  property,  shall  be  permitted  to  im- 
port into  any  port  or  place  in  her  Majesty's  dominions 
all  goods  and  merchandise  whatsoever,  to  whomsoever 
the  same  may  belong,  and  to  export  from  any  port  or 
place  in  her  Majesty's  dominions  to  any  port  not 
blockaded  any  cargo  or  goods,  not  being  contraband  of 
war,  or  not  requiring  a  special  permission,  to  whomso- 
ever the  same  may  belong." 
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Also  that  with,  certain  named  exceptions,  viz.,  carriage  of 

contraband,  &c., 

"  All  the  subjects  of  her  Majesty,  and  the  subjects  or 
citizens  of  any  neutral  or  friendly  state,  shall  and  may, 
during  and  notwithstanding  the  present  hostilities  with 
Eussia,  freely  trade  with  all  ports  and  places,  whereso- 
ever situate,  which  shall  not  be  in  a  state  of  blockade, 
save  and  except  that  no  British  vessel  shall  under  any 
circumstances  whatsoever,  either  under  or  by  virtue  of 
this  order,  or  otherwise,  be  permitted  or  empowered  to 
enter  or  communicate  with  any  port  or  place  which  shall 
belong, to  or  be  in  the  possession  or  occupation  of  her 
Majesty's  enemies." 

On  the  outbreak  of  the  Franco-Q-erman  war,  Trance  per- 
mitted German  vessels  which  had  left  Grermany  for  French 
ports  before  the  declaration  of  war  to  proceed  and  discharge 
unmolested,  but  if  the  vessels  were  bound  to  neutral  ports 
they  remained  subject  to  capture  {m). 

The  Declaration  of  Paris  has  formulated  the  principle  that 
an  enemy's  permissive  goods  carried  under  the  neutral  flag  shall 
be  exempt  from  capture;  and  if  in  the  future  the  above 
general  permission  to  trade  should  be  re-established,  the 
existing  prohibitions  against  trading  with  the  enemy  will  be 
greatly  narrowed. 

If  two  countries,  acting  conjointly,  carry  on  war  against  a 
third,  it  is  equally  Ulegal  for  subjects  of  either  of  the  former 
to  engage  in  trade  with  the  common  foe.  Accordingly, 
either  belligerent  may  seize  and  confiscate  the  property  of 
subjects  of  his  ally  on  finding  it  engaged  in  such  trade.  It 
would  obviously  be  absurd  for  one  of  the  allies  to  strictly 
apply  the  principles  of  warfare  against,  whilst  the  subjects  of 

{m)  Wheat.  Int.  Law,  2iid  Eng.  ed.  377.     Vide  State  Papers,  toI.  60,  for 
diplomatic  correspondence  on  this  subject. 
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the  other  ministered  to  the  needs  and  comfort  of,  the  common 
enemy.  Though,  of  course,  it  would  he  open  to  the  allies  to 
make  mutual  concessions  in  this  respect,  by  granting  special 
licences  so  to  trade,  if  a  joint  agreement  should  he  come  to  in 
this  sense.  The  Nayade  («)  has  already  furnished  an  instance 
of  the  application  of  this  principle,  hut  a  leading  case  on 
the  subject  is  The  Neptunus  (o),  which  arose  during  the  war 
between  this  country  and  Holland  early  in  the  present 
century.  The  vessel  belonged  to  a  subject  of  Sweden,  one 
of  the  allies  of  Great  Britain,  and  was  seized  by  a  British 
cruiser  whilst  on  a  voyage  between  Sweden  and  Amsterdam. 
It  was  claimed  against  the  captors  that  a  modified  permission 
had  been  granted  by  the  Swedish  Grovernment  to  trade  with 
the  common  enemy  in  innocent  articles ;  but  Sir  W.  Scott,  ia 
decreeing  condemnation,  observed  that  while  it  is  of  no 
importance  to  other  nations  how  much  a  single  belligerent 
chooses  to  weaken  and  dilute  his  own  rights,  it  is  otherwise 
when  allied  nations  are  piirsuing  a  common  cause  against  a 
common  enemy.  "Between  them  it  must  be  taken  as  an 
implied,  if  not  an  express,  contract,  that  one  state  shall  not 
do  anything  to  defeat  the  general  object." 

The  cargo  carried  was  pitch  and  tar — naval  stores  which, 
if  not  actually  contraband,  were  clearly  of  a  contraband 
nature.  "  In  no  instance,"  said  the  learned  judge,  "  can  the 
penalty  of  confiscation  be  applied  with  more  propriety  than 
in  this  first  case  which  occurs,  in  which  the  parties  exporting 
these  articles  to  the  enemy  are  British  subjects  domiciled  in 
Sweden.  It  has  been  decided,  both  in  this  Court  and  in  the 
Court  of  Appeal,  that  though  a  British  subject  resident 
abroad  may  engage  generally  in  trade  with  the  enemy,  he 
cannot  carry  on  such  a  trade  in  articles  of  a  contraband 
nature.     The  duties  of  allegiance  travel  with  them,  so  as  to 

(«)  P.  261,  supra.  (o)  6  Eob.  i03. 
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restrain  them  from  supplying  articles  of  this  kind  to  the 
enemy." 

In  The  Benjamin  Franklin  {p),  it  was  decided  that  a  British 
pilot  cannot  sue  in  these  Courts  for  wages  alleged  to  be  due 
to  him  for  piloting  a  neutral  vessel  into  a  port  of  the  enemy. 

A  comparatively  recent  instance  of  trading  with  the  enemy 
is  afforded  hy  The  Neptune  (§■),  a  Russian  vessel  sold  to  a 
British  subject  during  the  progress  of  hostilities  between  this 
country  and  Russia.  The  vessel  having  arrived  at  Grimsby, 
under  protection  "of  the  British  Order  in  Council  of  29th 
March,  1854,  was  there  dismantled  and  laid  up,  and  in  this 
condition  was  sold.  The  purchase  was  adjudged  illegal  as 
being  within  the  prohibition  of  trading  with  the  enemy. 

The  property  of  the  subject  of  a  belligerent  state  which  is 
shipped  by  him,  or  for  his  account,  on  board  a  ship  of  the 
enemy,  is  liable  to  confiscation  as  being  shipped  in  violation 
of  the  law  against  trading  with  the  enemy  (r). 

It  has  been  held  that  the  inhabitants  of  a  state  placed 
under  the  protection  of  a  belligerent  are  at  liberty  to  carry 
on  commerce  with  the  enemy.  By  a  Treaty  of  Paris  of  1816, 
the  Ionian  Islands  were  constituted  a  free  and  independent 
state  under  the  exclusive  protection  of  Great  Britain.  In 
the  case  of  The  Ionian  Ships  («),  it  was  held  that  the  trade 
carried  on  with  Eussia  during  the  Crimean  war  by  the 
Ionian  Islanders  was  not  illegal,  they  not  being  either  British 
subjects,  aUies  in  the  war,  or  enemies  of  Eussia  (t). 


(^)  6  Rob.  350. 

[q)  26  L.  T.  110. 

(r)  Wieat.  Int.  Law,  2  Eng.  ed.  530. 

(s)  2  Spiiiks'  Eo.  &  Ad.  212.     Vide  also  The  Leucade,  ibid.  229. 

{t)  Pitt  Cobbett's  Leading  Cases,  p.  113. 


272  Belligerent  Municipal  Rights. 

Insurance. 

Trading  mth  the  enemy  being,  unless  specially  licensed  (u), 
illegal,  contracts  entered  into  with  a  view  to  support  such 
trading  are  also  illegal  and  void.  And  a  policy,  though  legal  in 
its  inception,  may  become  invalid  by  what  is  tantamount  to  a 
declaration  of  hostilities  between  the  government  of  the  assured 
and  that  of  the  assurer  (v).  But  in  the  ease  of  an  insurance,  the 
parties  to  which  are  subjects  of  the  same  state,  it  would  appear 
that  the  policy  would  not  be  ipso  facto  voided  by  declaration  of  war, 
after  sailing  of  the  ship,  between  the  government  to  which  such 
parties  owe  allegiance  and  the  country  to  which  the  vessel  has 
sailed  on  the  voyage  insured.  For  in  The  Ally  {x),  bound  from 
a  British  port  to  Demerara,  war  occurred  a  few  days  after  the 
sailing  of  the  vessel,  which  was  captured  by  a  British  cruiser  on 
arriving  off  the,  coast  of  Demerara.  Sir  W.  Scott,  in  giving 
judgment  against  the  captors,  remarked  that  at  the  time  of  the 
ship's  sailing  Demerara  could  not  be  considered  as  the  colony  of 
the  enemy.  "  It  would  be  impossible  for  me,"  he  declared,  "to 
say,  therefore,  that  it  was  an  illegal  trade  at  that  time,  as  a  trade 
to  the  colony  of  the  enemy,  because  there  was  no  state  of  hos- 
tilities. .  .  .  Soon  after  the  sailing  of  the  vessel  the  decla- 
ration of  hostilities  took  place  ;  and  if  the  ship  had  been  taken 
on  a  voyage  to  a  colony  now  become  an  enemy,  the  Court  would 
have  required  it  to  be  shown  that  due  diligence  had  been  used 
to  alter  the  voyage,  and  to  exonerate  the  claimant  from  the 

charge   of   an  illegal  trading    with   the    enemy 

Where  a  country  is  known  to  be  hostile,  the  commencement 
of  a  voyage  towards  that  country  may  be  a  sufficient  act  of 
illegality;  but  where  the  voyage  is  undertaken  without  that 
knowledge,  the  subsequent  event  of  hostilities  will  have  no 
such  effect."  Judgment  was  given  for  the  claimant  on  the 
ground  (1)  that  there  was  no  intention  to  trade  illegally  (on  the 
vessel's  sailing;  the  destination  then  being  neutral) ;  and  (2)  that 
there  was  no  illegal  act  (on  arrival ;  the  British  having,  in  the 
meantime,  occupied  the  colony).    It  was  added  that  if  the  colony 


(m)   Vide  Kensington  v.  Inglis,  p.  290,  infra. 
{v)  Arnould,  5th  ed.  p.  725,  q,  v. 

(v)  Supra,  p.  26i. 
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had  remained  hostile,  the  Court  would  have  expected  the 
claimant  to  have  exonerated  himself  from  the  intention  of 
trading  with  the  enemy  after  the  knowledge  of  hostilities  ;  but 
as  the  colony  had  not  remained  hostile,  such  proof  became  un- 
necessary. 

The  illegality  of  insurances  to  protect  trade  with  the  enemy 
was  definitely  decided  in  Potts  v.  Bell  (y).  In  this  case  a  British 
subject  had  shipped,  by  a  neutral  vessel  from  the  enemy's  country, 
goods  purchased  of  the  enemy  during  hostilities,  and  it  was  held 
that  all  insurances  in  protection  of  such  trading  are  void.  But 
as  we  have  seen  above  (z),  a  British  subject  regularly  domiciled 
abroad  may  lawfully  trade  with  the  enemies  of  Great  Britain  in 
permissive  goods,  and  this  decision  consequently  does  not  apply 
to  insurances  effected  in  this  country  by  a  person  so  situated  (o). 
On  the  other  hand,  if  a  British  subject  be  domiciled  in  a  country 
with  which  Great  Britain  is  at  war,  he  will  pro  hac  vice  be  re- 
garded as  an  enemy  subject  (5),  and  insurances  in  protection  of 
his  property  connected  with  such  domicile  wiU  be  ipso  facto  void. 

The  principle  that  no  insurances  may  be  effected  in  support  of 
trade  with  the  national  foe  does  not  relate  to  neutral  property. 
"It  is  nowhere  laid  down,"  said  Lord  Mansfield  in  Gist  v. 
Mason  (c),  "  that  policies  on  neutral  property,  though  bound  to 
an  enemy's  port,  are  void." 

In  Hagedorn  v.  Bazett  {d),  where  goods,  the  property  of  various 
independent  persons,  had  been  shipped  by  an  agent,  and  insured 
under  one  policy,  and  it  turned  out  that  one  of  such  principals 
was  an  enemy,  the  insurance  was  held  to  be  good,  except  so  far 
as  concerned  the  enemy  property,  in  respect  of  which  it  was  de- 
clared to  be  void. 

In  Wright  v.  Welbie  (e),  where  an  insurance  had  been  effected 


(y)  8  T.  R.  548. 
(z)   VideTy.  17,  supra. 
(«)  Amould,  5th  ed.  p.  691. 
(J)   Vide  p.  19,  supra, 
{c)  1  T.  R.  88. 

(<^  2  M.  &  S.  100.     Conf.  Parkm  v.  Dick,  p.  309,  infra, 
(e)  1  Chitt.  49.    For  further  references  to  these  cases,  vide  Amould's  Insoe. 
5thed..691-4. 

O.  T 
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to  "  any  port  or  ports  in  the  Baltic,"  it  was  held  that  the  insur- 
ance was  legal  until  it  was  proved  that  the  ship  was  destined  for 
one  of  the  ports  which  was  hostile — a  decision  equally  applicahle 
in  a  case  where  the  vessel  had  leave  to  touch  at  ports  in  a  par- 
ticular sea,  some  of  them  hostile  and  some  not  (/).  When 
Napoleon  I.  overran  the  Continent  and  occupied  many  of  the 
ports,  our  Courts  decided  that  all  such  ports  should  be  regarded 
as  neutral,  so  long  as  they  continued  to  preserve  the  forms  of 
an  independent  neutral  government  {g).  On  the  same  prin- 
ciple, Corfu  was  held  to  be  neutral,  though  occupied  by  the 
Russians,  so  long  as  it  continued  to  hoist  the  Ionian  flag,  appoint 
a  port-admiral,  &c.  (K).  And  similarly,  though  in  181 1  political 
relations  had  ceased  to  exist  between  this  country  and  Prussia, 
Lord  Ellenborough  held  that,  in  the  absence  of  open  hostility 
between  the  two  states,  an  insurance  from  a  British  to  a  Prussian 
port  was  not  to  be  considered  illegal  («).  Again,  whilst  Ham- 
burg was  occupied  by  the  French,  an  insurance  was  effected  in 
this  country  on  the  property  of  certain  persons  domiciled  in 
Hamburg,  and  the  question  arose  whether  such  persons  could  in 
the  circumstances  be  regarded  as  neutrals.  It  was  held  that, 
inasmuch  as  the  city  stiU.  possessed  the  forms  of  its  own  govern- 
ment, it  must  be  regarded  as  a  neutral  port,  although  in  hostile 
occupation  (^). 

It  is  for  the  government  of  the  country  to  determine  in  what 
relation  any  other  country  stands  towards  it.  If,  therefore, 
during  war,  the  official  orders  recognise  the  non-hostility  of 
certain  ports,  trading  with  such  ports  must  be  regarded  as  legal, 
and  insurances  to  protect  the  trading  will  consequently  be 
valid  {I). 

Although  niegal  trading  operates  as  a  voidance  of  insurance, 
yet  if  the  trading  be  entered  upon  by  the  master  without  the 
knowledge  or  permission  of  his  owners,  and  the  vessel  be  con- 


(/)  MuUer  v.  Thompson,  2  Camp.  610. 

{g)   Vide  Hagedom  v.  Bell,  1  M.  &  S.  459-60. 

(h)  Donaldson  v.  ThompHon,  1  Camp.  429,  an.  1808. 

(i)  Mullerj).  Thompson,  2  Camp.  610,  an.  1811. 

[k)  Hagedom  v.  Bell,  1  M.  &  S.  450. 

{I)  Amoiild,  5th  ed.  pp.  694-5. 
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demned  for  the  illegal  trading,  the  loss  will  be  attributable  to 
barratry,  and  the  underwriters  will  become  liable  accordingly. 
This  was  decided  by  Lord  EUenborough  in  Earle  v.  Rowcroft  (jn), 
a  leading  case  on  baiTatry.  The  vessel  had  sailed  from  Liver- 
pool to  the  west  coast  of  Africa,  there  to  trade,  and  thence  to  the 
"West  Indies.  After  being  two  days  at  the  British  settlement  of 
Cape  Coast  'Castle,  the  master,  hearing  that  profitable  trade 
could  be  transacted  at  the  neighbouring  Dutch  port  of  D'Elmina, 
proceeded  there  and  traded.  The  Dutch  flag  was  flying  at 
D'Elmina,  and  the  master,  having  a  letter  of  marque  on  board 
against  the  French  and  Dutch,  well  knew  that  he  was  trading 
with  the  enemy.  On  being  informed  that  an  English  frigate 
was  in  sight,  he  made  sail  back  to  Cape  Coast  Castle  in  order, 
as  he  said,  "  to  prevent  mischief."  The  vessel  was,  however, 
captured  :  and  hence  these  proceedings.  On  the  facts  the  Court 
found  that  the  confiscation  of  the  ship  was  due  to  barratry  of  the 
master. 

Insurances  on  enemy  property,  and  against  the  risk  of  British 
capture,  are  also  void  as  being  opposed  to  the  national  war 
policy.  "The  question  is,"  said  Lord  Alvanley  in  Furtado  v. 
Rogers  («),  "  whether  it  be  competent  to  an  English  xinderwriter 
to  indemnify  persons  who  are  engaged  in  war  with  his  own 
sovereign  from  the  consequences  of  that  war  ;  and  we  are  all  of 
opinion  that  on  the  principles  of  the  English  law  it  is  not  com- 
petent to  any  subject  to  enter  into  a  contract  to  do  anything 
which  may  be  detrimental  to  the  interests  of  his  own  country ; 
and  that  such  contract  is  as  much  prohibited  as  if  it  had  been 
expressly  forbidden  by  Act  of  Parliament."  In  this  case  it  was 
decisively  laid  down  that  "  insurances  effected  on  behalf  of  an 
alien  enemy,  though  made  previously  to  the  commencement  of 
hostilities,  and  therefore  legal  in  their  inception,  could  not  cover 
a  loss  by  British  capture  after  war  had  broken  out ;  and  that  no 
action  could  be  brought  upon  them  in  our  Courts,  even  after  the 
restoration  of  peace  "  (o).  Two  important  cases  illustrating  the 
illegality  of  insurances  to  protect  enemy  property  are  Bristow  v. 

(m)  8  East,  126. 

(«)  3  B.  &  P.  191,  198.    And  see  oases  cited  in  Amould's  Insoe.,  5tli  ed. 
p.  131,  note, 
(o)  Amould's  Insce.,  Stlied.  p.  131. 

t2 
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Towers  (p),  in  wliicli  it  was  decided  that  no  action  can  be  main- 
tained on  a  policy  on  an  alien  enemy's  property,  thougt  of 
British,  manufacture  and  exported  from  this  country;  and 
Brandon  v.  Nesbitt  {q),  in  which  it  was  held  that  an  insurance 
effected  on  behalf  of  an  alien  enemy  is  void,  though  the  goods 
be  shipped  before  the  war  commenced.  In  another  case  {r), 
where  goods  were  shipped  by  a  neutral  vessel  on  French  account, 
and  exported  after  the  outbreak  of  war,  it  was  held  that  the  in- 
surance was  void,  and  therefore  did  not  avail  to  protect  against 
their  capture  by  a  co-belligerent.  All  such  insurances,  said 
Lord  EUenborough,  should  be  considered  as  having  engrafted 
upon  them  such  a  proviso  as  the  following,  viz. : — "  Provided 
that  this  insurance  shall  not  extend  to  cover  any  loss  happening 
during  the  existence  of  hostUities  between  the  respective  countries 
of  the  assured  and  assurer." 

Where  war  breaks  out  after  the  occurrence  of  a  loss  insured 
against,  the  rights  of  the  assured  under  the  policy  are  postponed 
till  the  resumption  of  peaceful  relations  between  the  countries, 
and  the  plea  that  the  assured  is  an  alien  enemy  wiU  serve  only 
as  a  temporary  bar  to  the  proceedings  (s). 

Whether  it  is  also  illegal  to  insure  against  British  capture  of 
a  British  merchant  ship  has  not  been  decided ;  but  it  may  be 
concluded  from  the  opinion  expressed  in  Lubbock  v.  Potts  (t), 
that  the  illegality  exists  only  in  the  case  of  insurances  on  foreign 
vessels  (m).  Broadly  stated,  however,  the  offence  which  would 
justify  the  condemnation  of  a  British  ship  in  the  British  Courts 
would  no  doubt  invalidate  any  relative  insurance. 

The  next  subject  for  consideration  is  the  granting  of 
special  licences,  and  the  conditions  and  consequences  of  their 
use  and  misuse  respectively.  The  remarks  sub  Insurance  in 
relation  to  Special  Licences  are  in  some  measure  apposite  in 
connexion  with  the  subject  Trading  with  the  Enemy,  above. 

{p)  6  T.  E.  35.  (j)  im.  23.  (c)  Brandon  v.  Curling,  4  East,  410. 

(«)  Flindt  V.  Waters,  15  East,  260,  266.  Vide  also  "Effect  of  War  on 
Contract,"  p.  412,  infra. 

(t)  7  East,  449  ;  also  Glaser  v.  Cowie,  1  M.  &  S.  52.  Vide  also  Page  v. 
Thompson,  8th  ed.  Park's  Insce.  175. 

(«)  Vide  Owen's  Mar.  Insce.  Notes  and  Clauses,  2nd  ed.  p.  21,  for  clauses 
in  connexion  with  British  capture. 
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Issue  of  Special  Licences  to  Trade  with  the 
Enemy  ;  Passports  and  Safe-Conducts. 

A  special  licence,  says  Kent  («),  "is  the  assumption  of  a  state 
of  peace  to  the  extent  of  the  licence,  and  the  act  rests  in  the 
discretion  of  the  sovereign  authority  of  the  state,  which  alone 
is  competent  to  decide  how  far  considerations  of  commercial 
and  political  expediency  may,  in  particular  cases,  control  the 
ordinary  consequences  of  war  " — a  generalization  founded  on 
the  dictum  of  Sir  W.  Scott  in  his  judgment  in  The  Cos- 
mopolite (x). 

The  following  is  an  example  of  a  special  licence  («/)  : — 

"George  the  Third,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of 
the  Faith,  &c.  To  all  commanders  of  our  ships  of  war  and 
privateers,  and  all  others  whom  it  may  concern.  Greeting. 
Our  will  and  pleasure  is,  that  you  permit  John  Whitton  to 
export  on  board  the  Papenburgh  ship  "  St.  Anton." 
N.  Wilkens,  master,  from  the  port  of  Liverpool  to  any  port 
of  Holland,  with  Hberty  to  touch  at  Tonningen  to  obtain 
fresh  clearances,  one  cargo  of  rock  salt,  to  whomsoever  the 
said  cargo  may  appear  to  belong,  and  notwithstanding  all 
the  documents  which  accompany  the  same  may  represent  it 
to  be  destined  to  any  other  neutral  or  hostile  port ;  and  that 
if  the  said  vessel  so  laden  and  documented  be  detained,  and 
brought  in  by  any  of  our  ships  of  war  or  privateers,  the 
same  shall  be  forthwith  hberated,  if  proceeding  against  for 
adjudication,  upon  a  claim  being  given  for  the  same  by  or 
on  the  behalf  of  the  said  John  Whitton,  and  bail  being 
given  to  answer  adjudication,  and  shall  be  finally  restored 

(v)  Intemat.  Law,  Abdy's  2nd  ed.  p.  381. 

{x)  4  Rob.  11. 

(y)  Story's  Prize  Courts,  by  Pratt,  171. 
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upon  satisfactory  proof  being  made  that  such  cargo  was 
really  shipped  by  or  under  the  directions  of  the  said  John 
Whitton  or  his  agents,  for  the  purpose  of  being  exported  to 
Holland,  and  thereupon  the  said  vessel  shall  be  permitted 
to  proceed  on  her  voyage.  This,  our  licence,  to  remain  in 
force  for  four  months  from  the  date  hereof.  Given  at  our 
Court  at  St.  James's,  the  6th  day  of  June,  1807,  in  the 
forty-seventh  year  of  our  reign. 

Bj  His  Majesty's  command. 

(Signed)        Havkesbuey." 
John  Whitton  ) 
Licence.         ) 

Varieties  of  the  same  instrument  permit  the  vessel  to  bear 
"any  flag  except  the  Frencli";  to  bear  the  French  flag 
"  only  until  she  is  two  leagues  distant  from  her  foreign  port 
of  clearance,  or  the  neighbouring  coast " ;  the  vessel  not  to 
be  navigated  by  French  seamen;  not  to  proceed  to  any 
blockaded  port ;  and  so  forth.  As  regards  this  last  provision, 
it  may  be  observed  that  Sir  W.  Scott  declared  in  The  By- 
field  (s),  that  a  licence  expressed  in  general  terms,  to  enable  a 
ship  to  enter  or  leave  an  enemy's  port,  did  not  apply  to  a  port 
under  blockade.  To  authorize  trade  with  such  a  port  there 
must  be  an  express  provision  in  the  licence.  This  decision, 
though  not  altogether  in  harmony  with  that  of  the  same 
learned  judge  in  a  previous  case  (a),  may  apparently  be 
accepted  as  establishing  the  law  on  the  subject  (b). 

It  is  stated  that  in  1811  there  were  granted  8,000  English 
licences,  and  that  in  1808  and  1809  the  system  was 
carried  to  a  still  greater  extent  (c).  Without  a  licence  all 
trading  with  the  enemy  is,  as  has  been  already  set  forth  {d), 

(s)  Edwards,  p.  188. 

(a)  The  Hoffnung,  2  Eob.  162. 

(S)  Vide  Twias's  Law  of  Nations,  pp.  228 — 230. 

(c)  ■Wieaton's  Int.  Law,  6th  ed.  Introd.  p.  xxi. 

(d)  Pp.  258  et  seq.,  supra. 
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atsolutely  prohibited,  and  where  such  licences  are  granted 
they  are  construed  with  great  strictness.  This  strictness  is, 
however,  not  to  he  carried  to  the  extreme  of  pedantic  accuracy, 
nor  is  every  small  deviation  to  he  held  to  operate  as  a  vitia- 
tion of  the  fair  effect  of  the  licence  {e).  In  The  Juffrow 
Catharina  (/),  a  licence  had  been  given  for  the  importation 
of  certain  raw  materials  from  Prance,  and  under  this  per- 
mission a  shipment  was  made  of  certain  lace.  The  article,  it 
seems,  had  been  ordered  before  the  outbreak  of  hostilities,  and 
could  not,  owing  to  peculiar  circumstances,  be  countermanded. 
The  Court  stated  that  it  would  have  been  a  more  guarded 
proceeding  on  the  part  of  the  British  merchant  to  have 
applied  for  a  licence  for  this  special  importation,  but  that 
there  were  considerations  to  induce  a  favourable  view  of  his 
claim.  But  at  the  same  time  the  Court  wished  it  to  be 
understood  that  by  a  decree  in  his  favoiu-  the  necessity  of 
obtaining  a  licence  was  not  in  any  way  relaxed.  Thus  in 
another  case  (g-),  where  the  claimant  had  exported  under  a 
licence  specially  enumerating  various'  articles,  certain  barilla 
not  included  amongst  them,  Sir  W.  Scott  condemned  the  ship- 
ment. "It  seems  absolutely  essential,"  said  his  Lordship,  in 
The  Cosmopolite  {supra),  "that  that  only  shall  be  done  which 
the  grantor  intended  to  permit ;  whatever  he  did  not  mean  to 
permit  is  absolutely  interdicted ;  and  the  party  who  uses  the 
licence  engages  not  only  for  fair  intention,  but  for  an  accurate 
interpretation  and  execution.  When  I  say  an  accurate  inter- 
pretation and  execution,  I  do  not  mean  to  exclude  such  a 
latitude  as  may  be  supposed  to  conform  to  the  intentions  of 
the  grantor,  liberally  understood." 

In  a  case  where  the  person  to  whom  the  licence  had  been 

(«)  The  Cosmopolite,  aiipra,  p.  277. 
(/)  5  Bob.  141. 

{g)  The  Vriendsohap,  4  Eob.  96.     See  also  Shiffner  v.  Gordon,  12  East, 
302. 
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granted  had  been  incorrectly  described  in  it,  it  was  held  that 
this  misdescription  was  in  the  circumstances  immaterial,  the 
conditions  on  which  the  authority  had  been  granted  having 
been  duly  complied  with  {h). 

"  Another  material  circumstance  in  all  licences  is  the  limi- 
tation of  time  in  which  they  are  to  be  carried  into  effect ;  for 
as  it  is  within  the  view  of  government,  in  granting  these 
licences,  to  combine  all  commercial  and  political  considera- 
tions, a  communication  with  the  enemy  might  be  very  proper 
at  one  time,  and  at  another  very  unfit  and  mischievous"  («). 
But  if  the  voyage  be  by  unavoidable  accident  delayed  beyond 
the  time  for  which  the  licence  was  granted,  the  breach  of  the 
time-limit — provided  the  person  licensed  be  clear  of  all  fraud 
or  laches — will  not  render  the  voyage  illegal  (Jt).  Sir  W.  Scott 
laid  it  down  as  a  general  rule  that  "  where  no  fraud  has  been 
committed,  where  no  fraud  has  been  meditated,  as  far  as 
appears,  and  where  the  parties  have  been  prevented  from 
carrying  the  licence  into  execution  by  a  power  which  they 
could  not  control,  they  shall  be  entitled  to  the  benefit  of  its 
protection,  although  the  terms  may  not  have  been  literally 
and  strictly  fulfilled"  {I).  But  the  circumstances  in  which  the 
strict  terms  of  the  licence  have  been  departed  from  must  not 
be  of  the  making  of  the  person  licensed.  Thus  in  TJie  Twee 
Gelroeders  [m),  where  a  licence  had  been  granted  to  carry  a 
cargo  from  Bordeaux,  and  the  person  licensed  thought  fit  to 
treat  it  as  available  from  another  port — St.  Martin — the 
licence  was  vitiated,  and  ship  and  cargo  were  condemned. 
Sir  "W.  Scott  remarking  that  parties  cannot  be  permitted  to 


[h)  Lemecke  v.  Vanghan,  1  Bing.  473. 

(i)  The  Cosmopolite,  supra.     Vide  also  Vandyok  v.  Whitmore,  1  East,  475. 
[h]  Solirceder  v.  Vaux,  15  East,  52. 

(I)  The  Good  Hope,  Edw.  Cases  on  Licences,  6.    And  see  Evereth  *. 
Timno,  1  B.  &  A.  142. 
(m)  1  Ed-w.  95. 
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take  licences  for  one  purpose  and  apply  them  to  another ;  and 
that  in  such  a  case  it  would  be  going  beyond  the  powers  of 
the  Court  to  extend  its  protection. 

In  like  manner,  the  use  of  the  licence  must  be  strictly 
limited  to  the  persons  for  whose  benefit  it  was  granted. 
"  The  great  principle  in  these  cases,"  said  the  same  learned 
judge,  "  is,  that  subjects  are  not  to  trade  with  the  enemy 
without  the  special  permission  of  the  government;    and  a 
material  object  of  the  control  which  government  exercises 
over  such  a  trade  is,  that  it  may  judge  of  the  particular  per- 
sons who  are  fit  to  be  entrusted  with  an  exemption  from  the 
ordinary  restrictions  of  a  state  of  war"(»i).     In  this  sense 
the  holder  of  a  licence  must  be  prepared  to  substantiate,  if 
required,  that  he  is  its  bond  fide  holder.     Thus,  in  Barlow  v. 
Macldntosh  (o),  where  the  vessel  had   been  seized  as  being 
engaged  in  trade  with  the  enemy,  the  underwriters  denied 
that  the  assured  was  entitled  to  the  protection  of  the  licence 
on  which  he  relied,  and  Lord  EUenborough  gave  judgment 
in  their  favour,  imless  the  plaintiff  should  prove  his  title  to 
the  document.   The  licence  was  "  general,"  in  that  it  specified 
neither  the  name  of  the  ship  nor  of  the  shipper,  and  it  was  to 
remain  in  force  for  six  months  from  date.     The  voyage  pro- 
tected was  between  London  and  Holland ;  and  as  the  licence 
was  more  than  three  months  old  when  the  plaintiff  made  use 
of  it,  the  Court  observed  that  it  might  already  have  served 
for  three  voyages  to  Holland ;  it  might  have  dropped  out  of 
the  pocket  of  the  person  entitled  to  it  and  been  found  by  the 
plaintiff,  who  must,  in  these  circumstances,  connect  himself  by 
other  evidence  than  the  mere  possession  of  the  document  • 
otherwise  there  was  a  natural  suspicion,  a  preponderance  of 


(»)  The  Jonge  Johannes,  4  Eob.  263.     See  also  The  Aurora,  ibid.  418 ; 
and  Barlow  v.  Mackintosh,  12  East,  311. 

(o)  Siipra.    See  also  Eawlinson  v.  Jansen,  12  East,  223. 
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probability,  that  the  licence  had  heen  used  before  to  cover  an 
antecedent  voyage,  and  against  the  lawful  use  of  it  on  this 
occasion. 

It  must  not,  however,  be  understood  from  the  foregoing 
that  a  general  licence  is  available  only  to  the  parties  to 
whom  it  was  originally  granted ;  for  in  The  Louise  Oharhtte 
de  GuUenoroni,  the  holders  had  purchased  the  document  in 
market  overt,  and  there  was  no  suggestion  that  such  a  pro- 
ceeding was  improper.  In  TJie  Acteon  (p),  where  a  licence 
had  been  issued  in  London  available  from  America,  and  had 
been  disposed  of  in  America,  Sir  W.  Soott  observed,  that  "  if 
the  licence  was  general,  which  it  appeared  to  have  been,  it 
could  be  of  no  consequence  who  were  the  individuals  who 
acted  under  it,  provided  they  complied  with  the  conditions 
annexed  to  it."  But  in  another  case  (q),  where  there  was 
granted  to  a  manufacturer  a  special  licence  for  himself  and 
others  to  ship  certain  gunpowder,  and  he  sold  the  powder  to 
a  third  party,  it  was  held  that  the  condition  that  the 
merchant  exporter  should  give  certain  security  was  not  com- 
plied with,  notwithstanding  that  the  manufacturer  gave  the 
security,  the  said  manufacturer  not  being  the  merchant 
exporter  within  the  meaning  of  the  licence. 

And  if  the  licence  contain  a  condition  which  is  only  cohur- 
ably  complied  with,  it  will  be  voided  {r). 

The  fraudulent  alteration  of  a  licence  destroys  its  vahdity, 
even  where  the  person  claiming  its  protection  is  innocent  of 
the  fraud.  This  was  decided  by  Sir  W.  Scott  in  a  case  (s) 
where  the  date  of  the  licence  had  been  altered ;  which  Hcenee 
he  pronounced  to  have  become  in  consequence  a  mere  nullity. 

A  general  licence  must  be  construed  strictly,  in  the  sense 

{p)  2  Dods.  63.     See  also  Butler  v.  Allnutt,  1  Stark.  222. 

{q)  Camelo  v.  Britten,  4  B.  &  A.  184. 

[r)  Gordon  v,  Vaughan,  12  East,  302,  note. 

(a)  The  Louise  Charlotte  de  Guldenoroni,  2  Dod.  308. 
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that  it  cannot  be  understood  to  extend  to  protect  the  pro- 
perty of  an  enemy.  Thus,  where  a  licence  had  been  granted 
for  the  purpose  of  bringing  certain  gum  from  the  enemy's 
colony  of  Senegal,  and  the  master  of  the  vessel,  in  order  to 
oblige  the  French  governor,  who  had  befriended  him,  took 
on  board  some  gum  the  property  of  this  individual,  the  Court 
held  that  such  property  was  not  protected  by  the  licence  (t). 

A  licence  must  also  be  construed  strictly  in  the  sense  that, 
if  granted  to  a  British  merchant  as  such,  this  merchant 
cannot  use  it  in  his  capacity  of  a  domiciled  subject  of  the 
enemy  state  (««).  Thus,  a  licence  had  been  granted  to  one 
Eavie,  of  Birmingham,  "for  the  importation  of  certain  goods 
from  Holland  into  this  country,"  and  the  question  arose 
whether  it  could  operate  to  protect  a  shipment  made  by  him 
in  person,  in  Holland,  and  under  papers  describing  his  firm 
as  "Eavie  &  Co.,  of  Amsterdam."  The  Court  held,  that 
whereas  the  licence  had  been  granted  to  Eavie  as  a  British 
subject  to  import  goods  from  Holland,  he  had  practically,  in 
the  capacity  of  a  Dutch  merchant,  exported  goods  from 
Holland.  He  had  no  right  to  engraft  the  character  of  a 
Dutch  exporter  on  a  licence  granted  to  him  as  a  British 
importer.  He  was  a  merchant  of  both  countries,  and  must 
be  liable  to  be  considered  as  a  subject  of  both. 

A  licence  to  trade  with  the  enemy  will  cover  the  enemy's 
ship  carrying  the  goods  licensed  to  be  conveyed.  This  was 
illustrated  in  Kensington  v.  Inglis  {xj,  which  case  establishes 
that  an  insurance  on  an  enemy's  vessel  is,  in  such  circum- 
stances, lawful. 

To  authorize  trade  with  the  enemy,  and  to  exempt  his 
property  from  the  effect  of  hostilities,  is  a  very  high  act  of 

(t)  The  Josephine,  1  Act.  313. 

(m)  The  Jonge  Klassina,  5  Kob.  297.    And  see  the  reference  to  this  case, 
sub  Domicile,  p.  17.     See  also  The  Rose  in  Bloom,  1  Dods.  37. 
{x)  P.  290,  infra. 
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sovereign  authority ;  and  such  a  licence,  to  he  effectual,  must 
come  from  those  who  have  a  competent  authority  to  grant 
this  protection.  In  The  Hope  {y) — ^the  leading  case  on  the 
suhject — an  American  vessel,  carrying  provisions  from  the 
United  States  to  Peninsular  ports  occupied  hy  British  troops, 
on  being  seized  claimed  to  be  protected  by  a  licence  granted 
by  the  British  consul  at  Boston,  in  conjunction  with  a  letter 
from  the  admiral  on  the  Halifax  station.  Sir  "W.  Scott 
pronounced  the  documents  in  question  to  be  insufficient,  as 
coming  from  persons  vested  with  no  competent  authority  to 
grant  them.  It  was  quite  clear,  said  his  lordship,  that  no 
consul  in  any  country,  particularly  in  an  enemy's  country,  is 
vested  with  any  such  power  in  virtue  of  his  station ;  and  that 
the  admiral  was  also  without  this  authority.  But  inasmuch 
as  the  British  Government  had  by  a  special  Order  in  Council 
confirmed  the  acts  of  its  officers,  the  property  was  ordered  to 
be  restored.  In  other  cases  (z),  where  similar  irregularities 
had  not  been  ratified  by  the  government,  condemnation  was 
decreed.  In  Aoneriea  it  has  been  specifically  determined  that 
the  President  is  the  only  functionary  who  can  grant  a  licence 
to  trade  with  the  enemy  {a). 

When  allies  are -jointly  engaged  in  waging  war,  it  is 
illegal  for  one  of  them  to  authorize  trade  with  the  enemy, 
unless  with  the  previous  consent  of  the  other.  An  implied 
contract  exists  that  neither  state  shall  do  anything  to  defeat 
the  object  common  to  both ;  and  it  is  a  recognised  principle 
of  the  law  of  nations  that  one  of  conjoint  belligerents  may 
seize  and  confiscate  the  property  of  any  subjects  of  the  other 
engaged,  without  the  consent  of  the  co-allies  jointly,  in  trade 
with  the  enemy. 

If  a  licence  to  trade  be  on  the  condition  that  a  bond  in  a 

(^)  1  Dods.  226.     See  also  Jolmson  v.  Sutton,  Doug.  254. 
(z)  Eor  which,  see  Wheaton's  Int.  Law,  2  Eng.  ed.  p.  473. 
(a)  Ibid.  p.  474. 
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penalty  be  given  that  tKe  goods  shall  he  exported  to  the 
places  specified ;  if  the  bond  be  not  given,  then  the  licence 
becomes  void,  and  the  voyage  illegal  {b). 

A  licence  must  be  so  intelligibly  worded  as  not  to  keep  the 
parties  in  the  dark  as  to  its  extent.  Thus,  where  a  licence 
had  been  granted  to  the  ports  of  the  Vlie,  Sir  W.  Scott  held 
that  Amsterdam  was  included,  and  that  it  was  no  material 
deviation  to  have  entered  this  port  by  another  passage  (c). 

Id.  Fenton  v.  Pearson  (d),  it  was  decided  by  Lord  Ellen- 
borough,  that  where  a  licence  in  effect  legalized  purchase 
from  and  sale  by  an  enemy,  it  also  impliedly  legalized  the 
enemy's  right  by  his  agent  here  to  stop  the  goods  in  transitu 
after  their  arrival,  on  the  insolvency  of  the  vendee.  "To 
maintain  the  contrary,"  said  his  lordship,  "would  be  to  hold 
out  to  Europe  that  this  country  would  allow  foreigners,  by 
the  royal  licence,  to  send  their  goods  to  this  country,  and 
then  take  the  goods  without  paying  for  them." 

"  Dispensations  from  the  general  prohibition  to  trade  with 
the  enemy,  that  affect  whole  classes  of  cases,  as  dispensations 
by  licence  affect  individuals,  are  granted  from  time  to  time, 
as  the  exigencies  of  the  case  shall  require,  by  the  sovereign, 
with  the  advice  of  the  Privy  Council,  and  are  promulgated 
by  proclamation,  as  Orders  in  Council.  '  The  fundamental 
principle  on  which  this  new  system  of  commercial  policy  is 
founded,'  said  Lord  Brougham,  in  his  great  speech  on  Orders 
in  Council  and  the  Licence  Trade  (March  3,  1812),  'has 
always  professed  itself  to  be  a  retaliating  principle.'  The 
power  to  make  these  Orders  of  Council,  and  to  grant  licences 
in  pursuance  of  them,  being  derived  from  special  Acts  of 
Parliament,  is  of  a  limited  nature,  and  cannot  be  extended 


(b)  Vaadyok  v.  Whitmore,  1  East,  475. 

(c)  The  Juno,  2  Eo-b.  117. 

(d)  15  East,  419.    Also  Morgan  v.  Oswald,  3  Taunt.  568. 
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further  than  the  Acts  themselves  permit!  The  construction 
of  licences  granted  by  virtue  of  the  King's  prerogative  will, 
in  general,  be  applicable  to  licences  founded  on  these 
statutes"  (e).  The. royal  proclamation  of  15th  April,  1854, 
referred  to  on  p.  268,  affords  an  instance  of  such  a  general 
dispensation. 

By  an  Order  in  Council  (/)  at  the  commencement  of  the 
war  with  Russia,  six  weeks'  grace  was  allowed  in  which 
Russian  vessels  in  British  ports  could  load  and  depart,  free 
from  molestation.  In  Clementson  v.  Blessig  (g),  the  plaintiff 
supplied  for  shipment  to  a  firm  in  Odessa  certain  goods 
which  had  been  contracted  for  before  the  declaration  of  war. 
The  goods  were  provided  in  time  to  be  lawfully  shipped 
under  the  above  order,  and  the  sale  was  held  to  be  good. 

Where  there  is  neither  licence  nor  dispensation,  a  case 
may  still  arise  which  the  Court  will  place  on  the  footing  of 
being  protected,  as,  for  example,  if  the  circumstances  of  the 
alleged  trading  be  such  that,  if  a  licence  had  been  applied 
for,  it  would  undoubtedly  have  been  granted.  Thus,  one 
Gregory,  British  consul  at  Barcelona,  had  purchased  a 
quantity  of  wine  for  the  sole  purpose  of  supplying  the 
British  fleet  in  the  Mediterranean.  On  hostiKties  occurring 
between  this  country  and  Spain,  Gregory  was  forced  to  leave 
his  domicile,  and  he  left  behind  him,  in  his  private  store, 
a  quantity  of  this  wine.  After  a  considerable  interval  of 
time,  an  Opportunity  occurred  to  get  possession  of  the  goods, 
which  were  shipped  on  his  behalf  to  Leghorn.  On  the 
voyage,  they  were  captured  on  the  ground  of  unlicensed 
trading  with  the  enemy.  Sir  "W.  Scott,  in  decreeing  resti- 
tution, observed  that  the  claimant  had  purchased  the  wine 
solely  for  the  supply  of  the  British  fleet  before  the  outbreak 

(c)  Maritime  Warfare,  p.  372. 
(/)   Vide  p.  63,  supra, 
(g)  11  Ex.  136. 
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of  hostilities,  and  that  lie  had  not  in  any  other  manner  acted 
as  a  merchant,  a  situation  which  very  much  distinguished 
this  case  from  cases  in  other  respects  analogous.  The 
claimant  had  himself  retired  from  the  country,  and  had. 
made  application  to  get  his  wines  consigned  to  the  original 
purpose,  but  without  efiect.  Great  difficulties  lay  in  the 
way  of  his  applying  for  or  using  a  licence,  the  goods  being 
deposited  secretly.  The  conditions  of  this  case  might  be 
taken  as 'virtually  amounting  to  a  licence,  inasmuch  as,  in 
the  peculiar  circumstances,  the  British  Government,  had  it 
been  applied  to,  must  have  granted  it.  It  had  been  further 
urged  against  the  claimant  that  he  had  not  disposed  of  his 
house ;  but  it  was  nothing  more  than  his  own  mansion,  and 
not  a  house  of  trade  {h). 

Piually,  when  peace  has  been  concluded,  a  licence  becomes 
inoperative,  having  no  subject  matter  to  act  upon,  and  it 
cannot  be  acted  upon  on  hostilities  being  so  resumed  as  to 
constitute  a  new  war.  A  licence  must  be  referred  to  the 
state  and  condition  of  afPairs  existing  when  it  was  granted  («). 

Passports  and  Safe-conducts. — Whereas  a  licence  is  granted 
for  ptirposes  of  trade,  passports  and  safe-conducts  are  granted 
in  favour  of  individuals,  and  ordinarily  include  a  permission 
to  transport  baggage  and  effects ;  with,  also,  on  occasion,  a 
provision  for  the  safe  passage  of  the  servants  and  household 
of  the  person  protected.  The  person  named  in  the  passport 
must  not  transfer  the  pass,  but  if  the  safe-conduct  be  for 
effects,  those  effects  may  be  removed  by  others  besides  the 
owner,  provided  such  persons  be  not,  for  any  reason,  objec- 
tionable within  the  territory  of  the  power  granting  the 
permission.     Such  power  is  morally  bound  to  make  good  any 


(A)  The  Madonna  deUe  Graoie,  4  Eob.  195. 
(j)  The  Planter's  Wensch,  5  Eob.  22. 
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damage  or  loss  arising  out  of  a  disregard  of  the  pass  on  the 
part  of  the  subjects  or  forces  against  whom  it  was  intended 
to  operate  as  a  protection.  On  the  other  hand,  the  party  to 
whom  it  was  granted  must  act  strictly  within  it  as  regards 
the  purpose,  place,  and  time  for  which  it  was  granted.  It  is 
usual  to  enumerate  with  precision  every  particular  branch 
and  extent  of  the  indulgence,  and  any  breach  of  these  con- 
ditions will  be  at  the  peril  of  the  grantee.  If  a  safe-conduct 
be  given  for  a  stated  period,  the  party  protected  mVist  leave 
the  enemy's  country  before  the  time  expires,  but  if  detained 
by  sickness  or  other  unavoidable  circumstance  the  permit  will 
still  extend  to  protect  him.  It  is  stated  that  a  safe-conduct 
may  be  revoked  by  him  who  granted  it ;  but  if  the  grantee 
have  obtained  the  privilege  by  purchase,  and  not  gratui- 
tously, he  is  entitled  to  indemnity  against  all  injurious 
consequences  of  the  revocation,  and  he  is  also  to  be  allowed 
time  and  liberty  to  depart  in  safety  {J). 

Persons  domiciled  in  a  state  which,  owing  to  outbreak  of 
hostilities  between  it  and  the  country  to  which  they  owe 
allegiance,  has  become  the  country  of  an  enemy,  should,  if 
they  desire  to  remove,  lose  no  time  in  applying  for  a  special 
pass,  to  enable  them  to  do  so.  This  point  has  already  been 
touched  upon,  pp.  264,  265. 

The  effect  of  a  ransom  from  the  enemy  is  equivalent  to  a 
safe-conduct  on  the  part  of  the  state  granting  the  ransom,  and 
its  allies  (A).  The  subject  of  Ransom  generally  will  be  con- 
sidered presently  {vide  infra,  p.  296). 

{j)   Vide  Kent's  Internat.  Law  by  Abdy,  2nd  ed.  pp.  379—381. 
[k)  Miller  y.  The  Resolution,  2  Ball.  15. 
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Insurance. 

There  is  little  to  say  on  this  point  which,  has  not  already  been 
conveyed  in  treating  of  the  subject  of  insurance,  under  the  head 
Prohibition  of  Trade  with  the  Enemy  (^).  Broadly  stated,  the 
position  seems  to  be  this :— Where  the  trade  is  lawful,  an 
insurance  in  support  of  it  is  good  and  valid ;  where  it  is  unlaw- 
ful, such  an  insurance  becomes  ipso  facto  void.  If  the  trade  be 
duly  licensed  the  insurance  wOl  be  protected ;  if  there  be  no 
licence,  or  the  licence  be  for  any  reason  found  not  to  avail  to 
Cover  the  adventure  iusured,  then,  the  trade  being  unlawful, 
the  contract  of  insurance  entered  into  to  protect  it  will  stand 
on  no  higher  ground.  For  wherever  a  man  makes  an  illegal 
contract,  the  courts  of  justice  will  not  lend  him  their  aid  to 
compel  a  performance  {m). 

In  Usparicha  v.  Nolle  (w),  where  a  native  Spaniard  domiciled 
in  England  had,  under  a  British  licence,  shipped  goods  to  Spain, 
with  which  country  England  was  at  war,  it  was  held  that  such 
commerce  was  fully  legalized,  notwithstanding  that  the  consignees 
were  alien  enemies.  The  latter  could  not  sue  in  respect  of 
such  licensed  traffic  in  the  British  Courts  :  only  the  person 
actually  licensed  could  do  this  ;  but  the  commerce  itself  was  to 
be  regarded  as  legalized  for  all  purposes  of  its  due  and  effectual 
prosecution.  This  being  so,  to  say  that  the  person  licensed 
could  not  insure,  Lord  Ellenborough  observed,  would  be  to 
convert  the  licence  itself  into  an  instrument  of  fraud  and  decep- 
tion. "  The  Crown,  in  licensing  the  end,  impliedly  Hcenses  all 
the  ordinary  legitimate  means  of  obtaining  that  end.  .  .  . 
Whatever  commerce  of  this  sort  the  Crown  has  thought  fit  to 
permit  .  .  .  must  be  regarded  by  all  the  subjects  of  the  realm, 
and  by  the  Courts  of  law,  when  any  question  relative  to  it 
comes  before  them,  as  legal,  with  all  the  consequences  of  its 
being  legal."  The  fact  that  the  trade  is  contrary  to  the  laws  of 
the  other  belligerent  state  cannot  be  pleaded  as  a  defence  to  a 
claim  under  the  policy.     "It  wiU  not  be  contended,"  said  the 


[1)   Vide  p.  272,  supra. 

(ot)  Delmada  v.  Motteux,  B.  E.  Mich.  25  Geo.  3. 

{n)  13  East,  332,  an.  18H. 
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learned  judge,  "to  be  illegal  to  insure  a  trade  carried  on  ia 
contravention  of  tlie  laws  of  a  state  at  war  with  us,  and  in 
furtherance  of  the  policy  of  our  country  and  its  trade."  And  the 
principle  thus  clearly  laid  down  was  adopted  in  subseq^uent 
cases  (o). 

Where  a  licence  had  been  granted  to  trade  with  the  enemy, 
the  cargo  to  be  brought  from  the  enemy's  country  in  his  ships 
to  our  colonial  ports,  it  was  held  that  not  only  was  the  insurance 
on  the  cargo  shipped  for  the  benefit  of  British  subjects  inci- 
dentally legalized,  but  that  an  insurance  on  the  enemy's  ship 
was  also  valid  ;  and  that  it  was  competent  for  the  British  agent 
of  both  parties,  in  whose  name  the  insurance  was  effected,  to  sue 
upon  the  policy  in  time  of  war,  the  trust  not  contravening  any 
rule  of  law  or  public  policy,  and  there  being  no  personal 
disability  in  the  plaintiff  on  the  record  to  sue.  The  alien  enemy 
could,  however,  by  no  means  sue  in  his  own  name  [p). 

If  part  of  a  cargo  be  licensed  and  therefore  legal ;  and  part 
unlicensed ;  the  insurance,  unless  the  contract  be  indivisible, 
will  hold  good  so  far  as  the  licensed  interest  is  concerned. 
Thus,  in  Pieschell  v.  Allnutt  (q),  where  the  owners  were  licensed 
to  import  a  cargo  of  corn  and  many  other  enumerated  articles 
(not  including  books),  "and  no  other  articles  whatever";  and 
the  master  took  on  board  sundry  cases  of  books  not  the  property 
of  the  assured  and  not  covered  by  the  policy ;  and  the  vessel  was 
lost :  the  Court  observed  that  if  the  ship  and  cargo  had  been 
libelled  in  the  Court  of  Admiralty  the  books  would  have  been 
condemned  and  the  ship  and  other  goods  restored ;  and  that  if 
they  ought  to  be  restored,  there  seemed  to  be  no  reason  why 
they  should  not  be  insured.  The  circumstance  of  the  books 
being  on  board,  said  the  learned  judge,  did  not  render  the 
whole  of  the  adventure  illegal,  nor  the  insurance  void.  And  in 
another  case  (?•),  where  the  licence  was  for  the  purpose  of  impor- 


(o)  Vide  Elindt  v.  Soott,  Elindt  v.  prokatt  on  appeal  (1814),  5  Taunt.  674 ; 
and  Bazett  i).  Meyer  (1814),  ibid.  824,  overruling  Menett  v.  Bonliam  (1812), 
15  East,  477  ;  Elindt  v.  Crokatt,  ibid.  522  ;  Eliudt  v.  Soott,  ibid.  525. 

(p)  Kensington  v.  Inglis,  8  East,  273. 

(?)  4  Taunt.  792. 

(r)  Butler  v.  Alnutt,  1  Stark.  222. 
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tation  of  specific  articles,  not  including  the  particular  drugs 
forming  part  of  the  cargo  insured,  Lord  EHenborough  held  that 
the  consequence  was  that  such  drugs  would  not  be  within  the 
protection  of  the  licence  ;  but  that  it  would  be  very  dangerous  if 
the  introduction  of  a  single  article  not  specified  in  the  order  were 
to  vacate  the  licence  altogether.  Where,  again,  an  insurance 
had  been  effected  on  gunpowder  shipped  under  a  licence,  and  it 
turned  out  that  the  quantity  exported  exceeded  the  limits  of  the 
licence,  the  insurance  was  supported  to  the  extent  of  the  quantity 
for  which  the  licence  had  been  obtained  (s).  But  where,  in 
Camelo  v.  Britten  {t),  certain  gunpowder  was  shipped  under  a 
licence,  but  the  conditions  of  the  licence  were  not  complied  with, 
the  policy  was  held  to  be  void  in  respect  of  other  goods  besides 
the  gunpowder,  on  the  ground  that  the  insurance  was  one  entire 
contract. 

The  granting  of  licences  to  cartel  or  truce  ships  not  being 
ordinarily  connected  with  any  question  of  trade,  the  subject 
may  be  considered  under  a  special  head. 


(s)  Keir  v.  Andrade,  2  Marsh.  196. 
(<)  Supra,  p.  282. 


TJ? 
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6EANT   OF 

Licence  to  Cartel-Ships. 


Cartel  is  the  name  given  to  an  agreement  for  the  exchange 
of  prisoners  of  war,  and  a  cartel-ship  is  one  employed  in 
carrying  out  such  an  agreement.  It  is  usual,  in  order  to 
promote  the  ohjects  of  a  cartel,  for  a  commissary  of  prisoners 
to  reside  in  the  enemy's  country,  and  it  is  competent  for  him 
to  grant  a  pass  or  safe-conduct  to  ships  engaged  in  effecting 
these  exchanges.  The  intercourse  between  belligerents  in- 
volved in  this  traffic  is  of  a  very  peculiar  nature,  and  it  is 
indispensable  that  it  be  conducted  with  the  most  scrupulous 
regard  to  the  original  purpose.  "  The  conduct  of  ships  of 
this  description,"  said  Sir  W.  Scott,  in  The  Venus  {u),  "  can- 
not be  too  narrowly  watched.  The  service  on  which  they  are 
sent  is  so  highly  important  to  the  interests  of  humanity, 
that  it  is  peculiarly  incumbent  on  all  parties  to  take  care  that 
it  should  be  conducted  in  such  a  manner  as  not  to  become  a 
subject  of  jealousy  and  distrust  between  the  two  nations." 
The  Venus,  a  British  vessel,  had  gone  to  Marseilles,  under 
cartel  for  the  exchange  of  prisoners.  After  discharging  his 
prisoners,  the  master  took  on  board  certain  goods  for  which 
freight  was  to  be  paid.  Whilst  on  a  voyage  to  Port  Mahon, 
the  vessel  was  seized  by  a  British  cruiser  on  the  'ground  of 
trading  with  the  enemy.  The  learned  judge,  in  condemning 
the  vessel,  would  not  say  that  if  the  master  had  taken  on 
board  a  few  articles  for  his  own  petty  profit,  the  ship  would 
necessarily  be  subjected  to  confiscation  ;  but  where,  as  in  this 

(«)  4  Rob.  355.     Vide  also  The  Rose  in  Bloom,  1  Dode.  60 ;   and  The 
Carolina,  6  Rob.  336. 
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case,  goods  were  shipped  so  as  to  call  forth  remonstrances  on 
the  part  of  the  ship's  officers,  it  was  too  much  to  say  that  the 
ofEenoe  was  imputahle  only  to  the  master.  Cartel-ships  were 
under  a  double  obligation  not  to  trade,  and  it  was  not  without 
the  consent  of  both  belligerent  governments  that  vessels  en- 
gaged in  this  service  could  be  permitted  to  take  in  any  goods 
whatever.  The  prohibition  against  trade  equally  applies  to 
the  conveyance  of  passengers  for  hire. 

In  The  La  Rosine  («),  the  Court  condemned  as  a  droit  of 
admiralty  some  goods  put  on  board  a  French  cartel-ship  by  a 
British  manufacturer,  the  ship  lying  at  Dover  with  her  sails 
set,  ready  to  return  to  France. 

In  the  absence  of  any  special  stipulation  on  the  point,  it  is, 
in  general,  immaterial  whether  the  ship  sent  on  a  cartel 
mission  be  a  ship  of  war  or  a  private  vessel.  A  ship  goiug 
to  be  so  employed  is  not  ipso  facto  protected  whilst  proceed- 
ing to  the  port  at  which  her  engagement  is  to  commence, 
but,  if  necessary,  she  should  be  provided  with  a  pass  by  the 
commissary  of  prisoners  in  the  enemy's  country  (y).  But 
even  if  a  ship  bona  fide  engaged  in  a  cartel  mission  be  found 
to  be  provided  with  no  letter  of  cartel,  she  ought  not  to  be 
condemned,  and  the  protection  of  her  mission  should  extend, 
as  in  other  cases,  to  the  return  voyage  (s). 

"  All  contracts  made  for  equipping  and  fitting  cartel-ships 
are  to  be  considered  as  contracts  between  friends,  and  conse- 
quently to  be  enforced  in  the  tribunals  of  either  belligerent. 
Such  vessels  are  considered  neutral  licensed  vessels,  and  all 
persons  connected  with  their  navigation,  upon  the  particular 
service  of  which  both  belligerents  have  employed  her,  are 
neutral  in  respect  of  both,  and  under  the  protection  of 
both  (a).     Persons  put  on  board  a  cartel  ivith  their  own  con- 

[x)  2  Rob.  372. 

(y)  The  Diafjie,  3  Rob.  143. 

(z)  Ibid,  and  La  Gloire,  5  Rob.  192. 

(a)  Crawford  v.  The  William  Tmn,  Feters^  Hep.  106. 
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sent,  by  the  government  of  the  enemy,  to  be  carried  to  their 
own  country,  are  bound  to  do  no  act  of  hostility.  Therefore, 
a  capture  made  by  such  persons  of  a  vessel  of  their  own 
country  from  the  enemy,  is  not  a  recapture  in  contemplation 
of  law,  and  gives  them  no  title  to  salvage,  and  the  former 
owner  no  title  to  claim  the  vessel"  (6). 

The  officers  and  crew  of  a  cartel  ship  are  bound  to  commit 
no  act  in  violation  of  the  conditions  of  cartel.  Thus,  in  the 
above  case  (The  Mary),  where  certain  English  prisoners  of 
war  made  their  escape,  in  breach  of  parole,  and  regained 
possession  of  their  vessel,  which  had  been  captured  by  the 
Dutch,  the  crew  of  The  Mary  were,  on  the  arrival  of  that 
vessel  in  Holland,  immediately  thrown  into  prison.  The 
recaptured  British  vessel,  on  the  other  hand,  was  ordered  to 
be  delivered  to  his  Majesty,  to  be  by  him  disposed  of  as  his 
sense  of  justice  towards  the  injured  (Dutch)  government 
might  direct. 

The  Treaty  of  Paris  (30th  March,  1856),  provided  that  all 
prisoners  of  War  should  be  immediately  released.  This  indeed 
has,  according  to  Twiss's  International  Law  (1  ed.  p.  126), 
been  the  universal  practice  of  Christian  powers,  at  the  end  of 
a  war,  since  the  Treaty  of  Munster  in  1648  (rf). 


(5)  The  Mary  (Polger),  5  Eob.  201  ;  Maritime  Warfare,  p.  66. 

[d)  '  ■■  But  here  (at  White  Hall)  he  (Sir  G.  Downing)  amd  Sir  William  Doyly 
were  attending  the  CounoU  as  Commissioners  for  sick  and  wounded,  and 
prisoners :  and  they  told  me  their  tusiness,  which  was  to  know  how  we  shall 
do  to  release  our  prisoners  ;  for  it  seems  the  Dutch  have  got  us  to  agree  in 
the  treaty  (as  they  fool  us  in  anything)  that  the  dyet  of  the  prisoners  on  hoth 
sides  shall  be  paid  for  before  they  be  released :  which  they  have  done,  know- 
ing ours  to  run  high,  they  having  more  prisoners  of  ours  than  we  have 
of  theirs  ;  so  they  are  able  and  most  ready  to  discharge  the  debt  of  theirs, 
but  we  are  neither  able  nor  wUluig  to  do  that  for  ours,  the  debt  of  those  in 
Zeland  only  amounting  to  above  5,000/.  for  men  taken  in  the  King's  own 
ships,  besides  others  taken  in  merchantmen,  who  expect,  as  is  usual,  that  the 
King  should  redeem  them ;  but  I  think  he  will  not,  by  what  Sir  G.  Downing 
says.  This  our  prisoners  complain  of  there ;  and  say  in  their  letters,  which 
Sir  G.  Downing  showed  me,  that  they  have  made  a  good  feat  that  they 
should  be  taken  in  the  service  of  the  King,  and  the  King  not  pay  for  their 


Geant  of  Licence  to  Cartel-Ships.        295 

The  treatment  to  be  accorded  to  the  crews  of  captured 
merchant  ships  is  a  matter  of  doubt.  In  the  Franco-Prussian 
•war  such  persons  were  treated  by  the  French  as  prisoners  of 
war,  on  the  ground,  presumably,  that  to  allow  them  to  return 
to  their  own  country  would  be  to  supply  their  government 
with  means  to  augment  the  national  naval  power.  Prince 
Bismarck,  however,  objected  to  this  course,  and  seized,  as  a 
measure  of  retortion,  forty  notables  of  Dijon,  Gray,  and 
Vesoul  (e) . 

The  cases  of  The  Virginms,  where,  in  1874,  the  Spanish 
Grovernment  summarily  executed  certain  British  subjects 
found  on  board  a  Cuban  insurgent  vessel;  and  of  The 
Cagliari,  where,  in  1867,  the  Neapolitan  Government  im- 
prisoned British  subjects  found  on  board  a  vessel  seized  by 
rebels;  may  be  referred  to  for  information  as  to  the  view 
held  by  this  country  of  any  irregularity  in  dealing  with 
British  subjects  seized  on  the  ground  of  being  engaged  in 
hostilities  against  an  alien  power  (/). 

Somewhat  allied  to  the  subject  of  cartel-ships  for  the 
release  of  prisoners,  is  that  of  ransoming  property  from  the 
enemy.     This  subject,  therefore,  may  now  be  considered. 

victuals  wliile  prisoners  for  Mm.  But  so  far  they  are  from  doing  thus  with 
their  men  as  we  do  to  discourage  ours,  that  I  find  in  the  letters  of  some  of 
our  prisoners  there,  which  he  showed  me,  that  they  have  with  money  got  our 
men,  that  they  took,  to  work  and  carry  their  ships  home  for  them ;  and  they 
have  heen  well  rewarded,  and  released  when  they  come  into  Holland :  which 
is  done  like  a  nohle,  brave,  and  wise  people." — Pepys's  Diary,  30  Aug.  1667. 

(e)  Edinb.  Keview,  July  1884,  263. 

(/)  Pitt-Cobbett's  Leading  Cases :  The  Virginius,  p.  89 ;  The  Cagliari, 
p.  87.  ■    Tide  also  pp.  435 — 6,  infra. 
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Permission  or  Prohibition  of  Ransom. 

"  It  was  formerly  the  general  custom  to  redeem  property 
from  the  hands  of  the  enemy  hy  ransom,  and  the  contract  is 
undoubtedly  Talid  when  municipal  regulations  do  not  inter- 
vene "((?).  So  far  as  this  country  is  concerned,  municipal 
regulations  do  intervene,  both  as  regards  the  ransoming  of 
property  captured  hy  the  enemy,  and  the  restoration  of 
property  captured //"oot  the  enemy.  The  Act,  17  Yict.  c.  18, 
cited  as  "  The  Prize  Act,  Russia,  1854,"  deals  with  ransom 
of  property /rom  the  enemy  as  follows  : — 

§  XLII.  "  It  shall  not  be  lawful  for  any  of  her  Majesty's 
subjects  to  ransom,  or  to  enter  into  any  contract  or 
agreement  for  ransoming,  any  ship,  vessel,  goods  or 
merchandise  belonging  to  any  of  her  Majesty's  sub- 
jects, which  shall  be  captured  by  any  of  her  Majesty's 
enemies ;  and  all  contracts  and  agreements  which  shall 
be  entered  into,  and  all  bills,  notes,  and  other  securities 
which  shall  be  given  by  any  person  for  ransom  of  any 
ship,  vessel,  goods  or  merchandise,  contrary  to  the  pro- 
visions of  this  Act,  shall  be  absolutely  nuJl  and  void." 

§  XLIII.  imposes  a  penalty  of  600^.  for  breach  of  the  pro- 
visions of  this  Act,  "unless  it  shall  appear  that  the 
circumstances  of  the  case  were  such  as  to  justify  the 
said  ransoming." 

And  with  respect  to  restoration  to  the  enemy : — 

§  XLIV.  provides  that  any  commander  of  any  of  her 
Majesty's  war-ships  agreeing  for  the  ransoming  or 
restoring  of  any  ship  or  goods  taken  by  any  of  her 
Majesty's  ships,  shall  suffer  such  penalty  as  the  Court 
shall  adjudge,  "  unless  it  shall  appear  to  such  Court 
that  the  circumstances  of  the  case  were  such  as  to  have 
justified  the  same." 


{g)  Kent's  Intemat.  Law,  2  Eng.  ed.  p.  251. 
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The  Act  27  &  28  Vict.  c.  25,  however,  cited  as  "  The 
Naval  Prize  Act,  1864"  (A),  so  provides  for  the  ransom  of 
property  captured  ly  the  enemy,  that  it  shall  he  deemed 
legal  or  illegal  to  effect  such  ransoms  according  as  an  Order 
in  Council  shall  declare.     §  45  runs  as  follows : 

"  Her  Majesty  in  Council  may  from  time  to  time,  in 
relation  to  any  war,  make  such  orders  as  may  seem 
expedient,  according  to  circumstances,  for  pro- 
hibiting or  allowing,  wholly  or  in  certain  cases, 
or  subject  to  any  conditions  or  regulations  or 
otherwise,  as  may  from  time  to  time  seem  meet, 
the  ransoming,  or  the  entering  into  any  contract  or 
agreement  for  the  ransoming,  of  any  ship  or  goods 
belonging  to  any  of  her  Majesty's  subjects,  and 
taken  as  prize  by  any  of  her  Majesty's  enemies. 

"  Any  contract  or  agreement  entered  into,  and  any  bill, 
bond,  or  other  security,  given  for  ransom  of  any 
ship  or  goods,  shall  be  under  the  exclusive  juris- 
diction of  the  High  Court  of  Admiralty  as  a  Prize 
Court  (subject  to  appeal  to  the  Judicial  Committee 
of  the  Privy  Council) ,  and  if  entered  into  or  given 
in  contravention  of  any  such  Order  in  Council, 
shall  be  deemed  to  have  been  entered  into  or  given 
for  an  illegal  consideration. 

"  H  any  person  ransoms,  or  enters  into  any  contract  or 
agreement  for  ransoming,  any  ship  or  goods,  in 
contravention  of  any  such  Order  in  Council,  he  shall, 
for  every  such  offence,  be  liable  to  be  proceeded 
against  in  the  High  Court  of  Admiralty,  at  the  suit 
of  her  Majesty  in  her  office  of  Admiralty,  and  on 
conviction  to  be  fined,  in  the  discretion  of  the 
Oouit,  any  sum  not  exceeding  five  hundred 
pounds." 


[h)  The  Act  will  be  found  in  the  Appendix. 
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In  the  absence  of  an  Order  in  Council,  it  is  to  be  presumed 
that  the  law  stands  as  is  expressed  in  §§  42—44  of  the 
Act  of  1854,  abeady  quoted,  viz.,  that  all  ransom  is  primA 
facie  illegal.  This  principle  is  in  accord  with  the  general 
policy  of  the  European  powers,  but  it  would  seem  that  in 
the  United  States,  ransoms  have  never  been  prohibited  by 
Congress. 

The  precise  nature  of  the  circumstances  which  shall "  appear 
to  the  court  to  be  such  as  to  justify  "  the  ransoming,  cannot 
be  laid  down.     Sir  W.  Scott,  in  The  Ships  taken  at  Genoa  (t), 
in  declaring  that  "  even  ransoms,  under   circumstances  of 
necessity,  are  still  allowed,"  forbore  to  enlarge  upon  this  text, , 
and  the  circumstances  of  the  particular  case  are  not  such  as  to 
be  very  valuable  as  a  precedent.     Lord  Keith,  on  the  capitu- 
lation of  Genoa,  seized  some  five  hundred  vessels  lying  in  the 
harbour,  leaving  it  to  the  owners  of  each  vessel  to  show  that 
their  property  was  neutral  and  had  not  broken  the  blockade 
which  had  been  established  for  a  considerable  time.     On  the 
subsequent  evacuation  of  the  port.  Lord  Keith  demanded  the 
sum  of  500,000/.,  as  an  equivalent  for  all  ships  in  the  port. 
"  To  carry  all  the  ships  away  was  impossible,  yet  he  had  a 
right  to  take  away  the  value  of  all,  as  having  a  right  to  the 
possession,"  said  the  learned  judge.     On  the  Genoese  de- 
claring their  inability  to  raise  any  such  sum  as  that  demanded, 
Lord  Keith  agreed  to  accept  17,000/.,  and  this  was  paid  to 
him.     Three  years  afterwards  the  Genoese  raised  the  plea 
that  the  terms    of    the    capitulation,   exempting    property 
generally  from   seizure,  exempted  the  ships,  and  that  the 
seizure  was  consequently  illegal.     Sir  W.  Scott  held,  as  to 
this,  that  ships  are  a  species  of  property  sui  generis,  and  are 
not  included  by  mere  general  terms,  however  comprehensive. 
The  claimants  having  raised  the  further  plea  that  the  trans- 

(i)  4  Eob.  388. 
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action  constituted  a  ransom  (though  it  is  not  easy  to  see  how 
such  a  plea,  even  if  successful,  could  benefit  them),  and  that 
ransom  was  prohibited  by  British  law,  his  Lordship  delivered 
himself  as  above,  adding,  however,  that  the  money-proceeds 
must  go  to  the  Crown,  the  Prize  Act  giving  to  captors  only 
ships,  goods,  &c.,  afloat, — whereas  this  was  a  sum  of  money. 
The  above  is  an  instance,  it  should  be  noted,  of  restoring, 
for  a  money-payment,  property  captured  from  the  enemy,  a 
transaction  to  be  more  favourably  regarded  than  the  ransom  of 
property  captured  hy  the  enemy ;  for  while  in  the  latter  case 
there  may  always  be  the  possibility  or  even  the  probability  of 
a  recapture  by  British  cruisers,  in  the  former  the  acceptance 
of  a  money  equivalent  (it  should  be  an  equivalent)  operates 
to  practically  defeat  any  such  chance  of  recapture  on  the 
part  of  the  enemy. 

The  American  Courts,  in  Jecker\.  Montgomenj  {k) ,  vthQu 
referring  to  the  duty  of  captors  to  bring  in  their  prizes  for 
adjudication,  gave  utterance  to  remarks  useful  as  throwing 
some  little  light  on  the  subject  of  justification  of  ransom. 
"  There  are  cases,"  said  Mr.  Justice  Taney,  "  where,  from 
existing  circumstances,  the  captors  may  be  excused  from  the 
performance  of  this  duty,  and  may  sell  or  otherwise  dispose 
of  the  property  before  condemnation.  And  where  the  com- 
mander of  a  national  ship  cannot,  without  weakening  in- 
conveniently the  force  under  his  command,  spare  a  sufficient 
prize  crew  to  man  the  captured  vessel,  or  where  the  orders 
of  his  government  prohibit  him  from  doing  so,  he  may  law- 
fully sell  or  otherwise  dispose  of  the  captured  property  in  a 
foreign  country,  and  may  afterwards  proceed  to  adjudication 
in  a  Court  of  the  United  States."  It  must,  however,  be 
remembered  that  ransom  is  apparently  not  illegal  by  United 

{h)  13  Howard,  115. 
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States  law.  Under  the  present  greatly  altered  conditions  of 
naval  warfare,  in  which  seamen  and  marines  have  been 
largely  supplanted  by  machinery  and  machine  guns,  it  will 
necessarily  be  a  difficult  matter  to  spare  men  for  the  naviga- 
tion of  prize  ships  to  the  extent  practised  in  former  days. 
So  that  unless  the  circumstances  justifying  release  to  the 
enemy,  for  ransom  money,  should  be  liberally  regarded  by 
Orders  in  Council,  captors  will  often  have  to  choose  between 
letting  their  prizes  go  scot  free  on  the  one  hand,  or  wantonly 
destroying  them  on  the  other.  Possibly  the  framers  of  the 
1864  Act  had  this  contingency  in  view  when  they  decided 
to  provide  for  a  relaxation  of  the  stringency  of  the  Act 
passed  in  1854. 

But  it  was  formerly  a  common  practice  to  ransom  British 
ships  taken  by  the  enemy,  by  delivering  to  the  captor  what 
was  called  a  ransom  bill.  This  secured  to  him  the  price 
agreed  upon,  and  operated  both  as  a  bill  of  sale  to  the 
original  owners  and  as  a  protection  to  the  ship  against  other 
cruisers  of  the  enemy  during  the  remainder  of  her  voyage. 
A  hostage  was  likewise  delivered  to  the  captor  as  security  for 
the  punctual  payment  of  the  stipulated  sum.  Actions  at 
common  law  were  formerly  maintained  upon  ransom  bills  (l) ; 
but  inasmuch  as  ransom  has  since  become  unlawful,  no 
action  can  now  be  supported  by  such  bills.  Moreover,  it  was 
in  Anthon  v.  Fisher  (w)  decided  that  an  alien  enemy  cannot 
sue  for  any  right  claimed  to  be  acquired  by  him  in  actual 
war :  and,  as  we  have  seen  above,  persons  who  have  given  such 
a  ransom  bill  are  prima  facie  liable  to  heavy  penalties.  Pre- 
vious to  this  the  case  of  Ricorcl  v.  Bettenham  («)  had  established 
the  contrary.     In  this  case  the  master  of  an  English  vessel, 

[l]  Park's  Mar.  Insoe.  Sth  ed.  p.  154. 

(m)  2  Doug.  649,  an.  1781.     See  alao  The  Hoop,  1  Eot.  196  ;  also  Antoine 
V.  Morshead,  6  Taunt.  237,  an.  1816. 
[n]  3  Burr.  1734,  an.  1765.. 
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on  obtaining  a  release  from  the  French  privateer  which  had 
captured  his  vessel,  gave  to  the  Frenchman  a  ransom  bill,  and 
at  the  same  time  handed  over  his  mate.  Bell,  as  a  collateral 
security.  The  unfortimate  hostage  having  died  in  prison, 
the  defendants  pleaded  that  the  plaintiff  had  by  this  event 
lost  his  right  of  action ;  that,  being  at  the  time  of  the  con- 
tract an  aKen  enemy,  he  himself  could  not  sue  on  the  bill,  and 
that  the  action  should  have  been  brought  by  the  mate.  The 
Court,  however,  found  for  the  plaintiff,  presumably  on  the 
ground  that  such  a  contract  was  valid  among  the  other 
nations  of  Europe,  and  was  not  discharged  by  the  death  of 
the  hostage,  who  was  merely  a  collateral  security. 

Emerigon  (p.  377),  treating  on  this  subject,  writes  as 
follows : — "  The  ransom  bill  is  lawful  and  binding  in  itself. 
It  is  only  for  greater  precaution  that  the  captor  fortifies  him- 
self with  a  hostage,  whose  person  thus  becomes  both  surety  and 
pledge  for  the  promise  made.  If  this  hostage  has  the  base- 
ness to  escape  by  flight,  or  should  he  come  to  die,  the  promise 
would  not  the  less  exist."  Lord  Mansfield  also,  in  Cornii  v. 
Blackbunie  (o),  emphatically  declared  his  opinion  that  the 
contract  was  "  worthy  to  be  sustained  by  sound  morality  and 
good  policy,  and  as  governed  by  the  law  of  nations  and  the 
eternal  rules  of  justice."  Sir  W.  Scott,  however,  in  a  subse- 
quent case  {p),  observed  that  "even  in  cases  of  ransom  .... 
the  ransom  could  not  be  put  in  suit  on  the  part  of  the 
enemy :  proceedings  were  always  carried  on  against  the 
owner  in  the  name  of  the  hostage  suing  for  his  liberty "  ; 
but  this  observation  is  scarcely  in  accord  with  the  decision 
in  Bicord's  case,  supra. 

The  ordinary  procedure  in  case  of  ransom  is  as  follows : — 
The  captor,  on  restoring  the  captured  vessel  to  the  master, 
takes  from  him  a  ransom  bill,  in  which  the  master  binds 


(o)  2  Doug.  641,  an.  1781. 

[p)  The  Eebecca,  5  Eot.  102,  an.  1804. 
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himself  and  owners  to  pay  a  certain  sum  of  money  at  a  future 
day  named  in  the  bill.  This  bill  or  contract  is  usually  made 
in  duplicate,  one  copy,  retained  by  the  captor,  being  termed 
the  ransom  bill ;  whilst  the  other,'  kept  by  the  master,  serves 
him  as  a  pass  or  safe-conduct  against  further  molestation  on 
the  part  of  other  vessels  of  the  country  to  which  the  captor 
is  subject  {q),  and  its  allies.  As  a  hostage  or  collateral 
security  for  due  payment  of  the  bill,  the  master  of  the 
vessel  released  delivers  up  to  the  captor  some  member  of  the 
ship's  company,  generally — as  in  Micord  v.  Bettenham,  supra— 
the  mate  of  the  ship.  The  vessel  is  then  allowed  to  proceed 
on  the  voyage  prescribed,  and  the  safe-conduct  will  avail  to 
protect  her  so  long  as  she  is  found  within  the  course  pre- 
scribed, and  within  the  time  limited  by  the  contract.  If 
driven  out  of  her  course  by  stress  of  weather  or  other 
unavoidable  circumstances,  such  a  departure  is  not  to  be 
deemed  a  breach  of  the  contract.  But  if  the  vessel  be 
captured  a  second  time  and  condemned  for  breach  of  the 
conditions  of  safe-conduct,  the  debtors  under  the  ransom-bill 
will  be  discharged,  and  the  first  captors  will  have  to  be  paid 
off  by  the  second.  If  the  vessel  should  be  lost  by  a  peril  of 
the  sea  before  arrival,  the  ransom  is  still  due,  for  all  that  the 
captor  undertook  was  that  she  should  not  be  captured 
by  cruisers  of  his  own  nation  or  of  the  allies  of  his  country. 
In  case,  however,  the  ransom  contract  should  provide  that  a 
loss  by  perils  of  the  sea  shall  be  deemed  a  discharge  of  the 
debtors,  such  a  provision  should  cover  only  actual  total  losses. 
Otherwise  there  might  be  a  temptation  to  fraudulent  strand- 
ing with  a  view  to  saving  the  cargo  at  the  expense  of 
the  ship. 

If  the  captor  should  himself  be  taken,  with  the  ransom 
bin  in  his  possession,  the  bill  becomes  a  part  of  the  prize  of 

(?)  Miller  T,  The  Resolution,  2  Hall.  15. 
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his  captors,  and  the  debtors  under  the  ransom  bill  become,  so 
it  is  said,  thereby  discharged  (r).  It  is  not,  however,  quite 
clear  why  this  should  be  so,  absolutely.  If  it  had  been  the 
ship  which  had  been  recaptured  before  the  ransom  was 
arranged,  the  recaptors  would  have  been  entitled  to  salvage  ; 
and  it  would  seem  reasonable  that  the  recaptors  should  also 
be  rewarded  for  their  meritorious  action,  which  in  a  similar 
manner  benefited  the  debtors  under  the  ransom  bill.  But  if 
the  ransom  bill  and  hostage  shall  have  been  placed  beyond 
the  reach  of  the  (second)  captors  the  biU  will  still  hold  good 
against  the  debtors  under  it  (s). 

If  the  master  of  a  ship  shall  give  a  bill  for  a  greater  sum 
than  the  property  ransomed  is  worth,  the  owners  can  abandon 
the  property  to  the  holders  of  the  bill,  as  in  the  case  of  a 
bottomry  bond(^).  For  any  deficiency  arising,  on  sale,  be- 
tween the  proceeds  realised,  and  the  amount  of  the  ransom 
plus  the  expenses  of  the  hostage,  the  master  is  liable  to  be 
personally  sued,  as  he  had  no  right  to  bind  the  property  in  a 
larger  sum  than  its  value.  But  if,  after  sale  of  the  property, 
and  exhaustion  of  remedy  against  the  master,  there  should 
still  be  a  shortfall,  the  Court  of  Admiralty  wiU  refuse  to 
let  the  proceeds  be  paid  over  until  the  hostage  shall  be 
released  (««). 

A  captor  has  the  right  to  release  the  prize  against  delivery 
of  a  ransom  bill,  immediately  he  effects  the  capture.  The 
position,  as  regards  ransom,  seems  to  be  this :  If  the  master 
of  the  captured  vessel  chooses  to  accept  the  terms  of  the 
captors,  and  buy  his  freedom  by  a  biU  on  his  owners,  imless 
prohibited  by  the  law  of  his  country,  he  can  do  so.  If  he 
declines  to  compound,  and  prefers  to  take  his  chance  in 

(r)  Wheaton'a  Intemat.  La-w,  2  Eng.  ed.  p.  475. 
{s)  Cornu  V.  Blaokbume,  2  Doug.  640. 
(if)  The  Gratitudine,  3  Rob.  258. 
(m)  Yates  v.  HaU,  1  Term  B.  80. 
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adjudication  proceediags,  he  can  do  so.  If  he  should  think 
that  the  adjudication  will  probably  go  against  him,  he  will 
doubtless  compound.  If,  on  the  other  hand,  he  has  confi- 
dence in  the  justice  of  his  cause,  he  will  probably  abide  the 
issue  of  proceedings  in  the  Court  of  the  captors.  But  he  will 
clearly  understand  that,  whether  the  capture  be  good  or  bad, 
if  once  he  compounds,  all  question  of  adjudication  becomes 
thereby  closed ;  and,  however  improper  the  seizure  may 
prove  to  have  been,  he  and  his  owners  will  still  be  bound  by 
the  bill.  And  this  principle  will  hold  good  whether  the 
vessel  seized  be  the  property  of  belligerents  or  of  neutrals  {v). 


Insurance. 

So  long  as  ransom  from  the  enemy  is  prohibited  by  British, 
law,  money  paid  as  ransom  to  the  country's  enemies  cannot  be 
recovered  under  the  marine  policy.  The  ransom  contract  being 
illegal,  no  contract  in  support  of  it  can  be  legal.  On  seizure  of 
the  vessel,  the  assured  would  be  entitled  to  abandon  to  his 
underwriters,  but  if  the  captors  be  bought  off,  the  ship,  being  in 
safety,  cannot  be  abandoned.  And  if  a  ransom  should  be  pro- 
cured by  the  master,  the  ransom  bill  would  still  be  incapable  of 
enforcement  in  the  British  Courts.  If,  however,  the  master, 
instead  of  giving  a  bill,  barratrously  purchase  the  release  of  the 
vessel  by  making  over  the  cargo,  or  part  of  it,  to  the  captor,  the 
value  of  cargo  so  lost  would  presumably  be  recoverable  under 
the  policy  as  being  a  loss  caused  by  barratry  of  the  master  (a;). 
If  the  insurance  be  on  alien  belligerent  property,  this  country  not 
being  engaged  in  any  hostilities,  the  British  enactments  against 
ransom  from  the  enemy  would  naturally  be  inappUcable  (y). 


(v)  See  Maissonnaire  v.  Keating,  2  Gall.  337.  Other  leading  United  States 
decisions,  re  Ransom,  are  The  Lord  Wellington,  2  Gall.  104 ;  Gerard  v.  Ware, 
Peters'  0.  B.  142  ;  Moodie  v.  Brig  Harriett,  Bee's  Rep.  128. 

[x)  But  of.  Cory  v.  Burr,  p.  79,  supra. 

[y)  See  note,  Arnould,  5th  ed.  p.  849. 
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The  law  against  ransom  will  be  strictly  interpreted.  This  was 
illustrated  in  The  Themis  {z).  The  vessel  had  been  captured 
and  carried  into  Bergen,  where  she  was  condemned  by  the 
French  consul.  She  was  then  bought  at  public  auction  by  the 
plaintiff's  agent ;  and  for  the  money  so  expended  plaintifE  claimed 
under  the  policy.  It  was,  however,  held  by  the  Court  that  such 
a  condemnation — viz.,  by  a  French  consul  in  a  neutral  port — 
was  contrary  to  the  law  of  nations,  and  therefore  void.  And 
that,  this  being  so,  the  property  never  was  divested  from  the 
original  owner,  and  the  money  paid  as  for  the  re-purchase,  being 
in  the  nature  of  a  ransom,  could  not  be  recovered.  The  circum- 
stance that  the  purchase  was  effected  at  an  auction  and  on  land 
was  held  to  be  immaterial,  the  Acts  of  Parliament  prohibiting 
ransom  being  in  general  terms. 

If  the  prohibitions  against  ransom  were  to  be  removed,  no 
doubt  money  thus  paid  in  order  to  procure  the  restoration  of  the 
ship  would  be  treated  as  general  average,  as  in  the  case  of 
ransom  paid  to  pirates  or  other  plunderers  (a).  Indeed,  in 
Magens's  Essay  on  Insurances  (vol.  1,  p.  290),  there  is  set  forth 
a  general  average  statement  drawn  up  at  Leghorn  in  1748  "by 
way  of  a  gross  average  for  the  ransom  of  a  cargo  of  wheat  from 
London  in  the  last  war." 

The  ransom  of  prisoners  has  been  referred  to  suh  Licence 
to  Cartel  Ships,  p.  292. 

The  last  of  the  belligerent  municipal  rights  to  be  considered 
is  the  right  to  prohibit  the  exportation  of  articles  subservient 
to  warlike  uses.     This  right  we  will  now  examine. 

(2)  Havelook  v.  Eookwood,  8  T.  E.  268. 

(a)  Abbott  on  Shipping,  Part  III.  cap.  VIII. 
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Prohibition  of  Export  of  Articles  Subservient  to 
Warlike  Uses. 


Export  of  warlike  stores  and  materials  may  be  prohibited 
by  a  belligerent,  either  on  account  of  an  assumed  necessity  to 
secure  all  such  articles  for  the  national  use,  or  in  order  to 
make  sure  that  there  shall  be  no  possibility  of  their  being 
captured  by  or  conveyed  to  the  enemy.  The  Act  16  &  17 
Vict.  c.  107,  s.  160,  provides  that — 

"  The  following  goods  may,  by  Proclamation  or  Order 
in  Council,  be  prohibited  either  to  be  exported  or  carried 
coastwise :  arms,  ammunition,  and  gunpowder,  military 
and  naval  stores,  and  any  articles  which  her  Majesty 
shall  judge  capable  of  being  converted  and  made  into  or 
made  useful  in  increasing  the  quantity  of  military  or 
naval  stores,  provisions,  or  any  sort  of  victual  which  may 
be  used  as  food  by  man  ;  and  if  any  so  prohibited  shall 
be  exported  from  the  United  Kingdom  or  carried  coast- 
wise, or  be  water-borne  to  be  so  exported  or  carried,  they 
shall  be  forfeited." 
On  18th  February,   1854,  in  anticipation   of  war  with 
Eussia,  an  Order  in  Council,  referring  to  the  above  Act,  was 
issued,  declaring  that — 

"  AH  arms,  ammunition,  and  gunpowder,  military  and 
naval  stores,  and  the  following  articles,  being  articles 
which  are  judged  capable  of  being  converted  into  or  made 
useful  in  increasing  the  quantity  of  military  or  naval 
stores ;  that  is  to  say,  marine  engines,  screw  propellers, 
paddle  wheels,  cylinders,  cranks,  shafts,  boilers,  tubes 
for  boilers,  boiler  plates,  fire  bars,  and  every  article  (sic) 
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or  any  other  component  part  of  an  engine  or  boiler,  or 
any  article  whatsoever,  -which  is,  or  can  or  may  become, 
appheable  for  the  manufacture  of  marine  machinery,  are 
prohibited  either  to  be  exported  from  the  United  King- 
dom, or  carried  coastwise." 
A  letter  dated  three  days  subsequently,  addressed  by  the 
Treasury  to  the  Commissioners  of  Customs,  comments  on  the 
circumstance  that  it  had  become  known  to  the  government 
that  extensive  shipments  of  warlike  stores  were  being  made  to 
Russian  ports  (6).     And  instructions  are  given  that  while  any 
such  shipments,  whether  made  directly  or  indirectly,  are  to 
be  prevented ;  where  satisfactory  proof  is  given  of  a  destina- 
tion other  than  Eussian,  such  goods  shaU  be  cleared  in  the 
usual  way,  subject  to  a  compliance  with  the  formalities  laid 
down.     The  letter  finishes  as  foUows : — 

"  I  am,  in  conclusion,  to  add  that  it  is  with  regret 
that  my  Lords  feel  it  to  be  their  duty  to  impose  any 
restriction  whatever  upon  trade,  but  they  are  confident 
that  aU  respectable  traders  will  willingly  submit  to  the 
small  additional  trouble  which  these  regulations  will 
impose  upon  legitimate  and  fair  trade,  when  the  object 
is  to  prevent,  by  all  the  means  in  their  power,  unprin- 
cipled persons  from  contributing,  through  our  own  arts 
and  manufactures,  arms  and  ammunition  to  be  used 
against  her  Majesty's  forces,  or  those  of  her  allies." 

On  17th  April  another  Order  was  issued  removing  the 
restriction  against  the  carrying  coastwise,  and  permitting 
export  within  certain  defined  geographical  limits,  on  the 
condition  that  the  exporters  gave  a  bond  that  the  goods 
shoiild  be  landed  at  the  port  of  destination,  and  that  they 
ultimately  produced  certificates  of  such  landing  and  entry. 
If,  however,  the  Commissioners  of  Customs  should  have  reason 
to  suspect  the  existence  of  a  clandestine  intention  to  transmit 

(J)  A  Eoyal  Proclamation  of  8  Feb.  1855,  declares  as  traitors  all  British 
subjects  assisting  H.  M.  enemies.     46  State  Papers,  542. 

x2 
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the  articles  to  places  other  than  those  indicated  hy  the  appli- 
cants, permission  to  export  was  to  he  refused.  An  Order  of 
24th  April,  referring  to  applications  received,  intimated  that 
the  prohihition  of  export  was  removed  in  the  case  of  all  goods 
except  gunpowder,  saltpetre,  hrimstone,  arms  and  ammuni- 
tion ;  and  that  marine  engines  and  hoilers  and  the  component 
parts  thereof  should  be  prohibited  from  export  only  when 
destined  for  ports  within  certain  geographical  limits  indicated 
in  the  Order. 

In  the  event  of  this  country  becoming  involved  in  hostili- 
ties with  a  maritime  power,  it  is  not  improbable  that  the 
export  of  coal  will  be  either  prohibited  or  placed  under  such 
special  restrictions  as  may  prevent  its  finding  its  way  into  the 
hands  of  the  enemy  (a). 

Insurance. 

AH  insurances  upon  goods  forbidden  to  be  exported  or 
imported  by  positive  statutes,  by  the  general  rules  of  our 
municipal  law,  or  by  royal  proclamation  in  time  of  war,  are 
absolutely  void  (5).  If  a  ship,  though  neutral,  be  insured  on  a 
voyage  prohibited  by  an  embargo  laid  on  in  time  of  war  by  the 
prince  of  the  country  in  whose  ports  the  ship  happens  to  be,  the 
insurance — i.e.,  if  effected  within  the  dominions  of  such  prince — 
is  void  (c).  Thus,  in  The  Bella  Juditta  {Delmada  v.  Mot- 
teux)  (d),  where  a  neutral  vessel,  calling  at  Cork,  took  away 
goods  the  export  of  which  had  been  prohibited,  the  insurance 
was  declared  void.  "To  break  an  embargo,"  said  Lord  Mans- 
field, "is  undoubtedly  a  criminal  act,  and  whenever  a  man 
makes  an  illegal  contract,  this  Court  will  not  lend  him  their 
aid."  But  an  insurance  upon  goods,  the  exportation  or  impor- 
tation of  which  is  forbidden  by  the  laws  of  other  countries,  is 


'{a)   Vide  references  suh  Coal  in.  Index,  infra. 

(b)  Park's  Insoe.,  8tli  ed.  638. 

(c)  Bid.  503. 

(d)  Ibid. 
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valid,  tlie  foundation  of  the  contract,  so  far  as  the  subjects  of  this 
country  are  concerned,  not  being  illicit  (c). 

At  the  same  time,  as  in  the  case  of  such  goods  the  effect  of 
the  prohibition  may  be  to  expose  them  to  confiscation,  this 
liability  constitutes  a  material  enhancement  of  the  risk,  and  the 
insurance  -will  accordingly  be  void,  unless  the  underwriter  was 
informed,  or  should  be  presumed  to  have  been  aware,  of  the 
facts,  when  agreeing  to  the  insurance  (/). 

"Where  an  open  insurance  was  effected  on  "goods"  to  be 
hereafter  declared,  and  it  subsequently  proved  that  part  of  the 
interest  insured  consisted  of  prohibited  articles,  shipped  without 
special  licence,  the  whole  insurance  was  held  to  be  void,  the 
policy  being  regarded  as  an  indivisible  contract  (jr).  And  an 
insurance  effected  in  conjunction  with  trafiio  designed  to  fraudu- 
lently contravene  municipal  regulations  wiU  also  be  held  void. 
Thus,  in  Gibson  v.  Service  (Ji),  a  bond  had  been  given  on  behalf 
of  a  British  vessel  that  her  cargo  of  arms  and  ammunition 
should  be  expended  in  trade  on  the  coast  of  Africa,  but  the 
vessel  proceeded  to  the  Congo,  and  there,  in  pursuance  of  pre- 
vious arrangement,  transhipped  cargo  to  the  (neutral)  American 
ship  Washington,  to  be  carried  to  Charlestown,  S.  Carolina. 
An  insurance  had  been  effected  in  England  on  The  Washington 
at  and  from  the  African  coast  to  Charlestown,  and  this  insurance 
was  held  to  be  void,  as  being  in  protection  of  a  traffic  declared 
to  be  illegal  by  the  laws  of  the  country  where  the  insurance  was 
made.  The  connivance  of  the  neutral  master  at  a  fraud  on  the 
laws  of  this  country  was  deemed  a  sufficient  ground  of  condemna- 
tion of  the  vessel.  The  arrangement  was  described  as  a  fraudu- 
lent agreement  planned  here  and  carried  out  in  Africa. 

In  Johnson  v.  Sutton  {i),  where  an  insurance  was  effected  on  a 
cargo  of  goods  exported  to  New  York,  in  direct  contravention  of 
an  Act  of  Parliament,  the  underwriters  were  discharged. 


(c)  Ibid.  548. 

(/)  AmoTild's  Insce.,  5th  ed.  682. 

[g)  Parkin  v.  Dick,  11  East,  602  ;  conf.  Hagedom  v.  Eazetfc,  p.  273,  supra. 
See  also  Gordon  v.  Vaughan,  and  other  cases  cited  in  Amould's  Insce., 
5th  ed.  687. 

(A)  1  Marshall's  Kep.  119. 

(i)  Doug.  254. 
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"Prohibition  of  Export"  is  the  last  of  the  Belligerent 
Municipal  Eights  on  which  it  has  seemed  necessary  to 
comment;  and  -with  this  subject  ends  our  consideration  of 
Belligerent  Eights  generally.  Eights  against  the  Enemy, 
Eights  against  Neutrals,  and  Municipal  Eights  have  in  turn 
been  dealt  with,  and  it  now  only  remains  to  review  those 
Obligations  by  which,  under  the  law  of  nations,  Belligerents 
are  held  to  be  boimd. 
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Respect  of  Neuteal  Teeeitoey. 

Chief  amongst  the  obligations  by  which  a  belligerent  is 
bound  is  that  of  respecting  the  sanctity  of  aU  land  and 
water  within  the  iurisdiction  of  neutral  states.  "  The  rights 
of  war,"  writes  Wheaton(a),  "  can  be  exercised  only  within  the 
territory  of  the  belligerent  powers,  upon  the  high  seas,  or  in  a 
territory  belonging  to  no  one."  AU  property  lying  within 
the  zone  of  neutral  jurisdiction  is,  in  this  sense,  deemed  to  be 
neutral,  whether  the  actual  ownership  of  such  property  be 
neutral  or  belligerent.  It  was  by  Bynkershoek  contended  that 
an  enemy  attacked  outside  of  neutral  territory  might,  if  he 
should  flee  within  the  neutral  jurisdiction,  be  pursued  across 
the  border;  "but,"  says  Chancellor  Kent  (b),  quoting  Vattel 
and  other  learned  writers,  "  there  is  no  exception  to  the  rule, 


(«)  Intemat.  La-w,  2  Eng.  ed.  p.  497. 
(*)  Intemat.  Law,  2  Eng.  ed.  p.  306. 
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that  every  voluntary  entrance  into  neutral  territory,  -witli 
hostile  purposes,  is  absolutely  unlawful." 

The  maritime  territory  of  every  state  extends  to  the  ports, 
harbours,  bays,  mouths  of  rivers,  and  adjacent  parts  of 
the  sea  enclosed  by  headlands  belonging  to  the  same  state. 
The  general  usage  of  nations  superadds  to  this  extent  of 
territorial  jurisdiction,  along  all  the  coasts  of  the  state  (c),  a 
distance  of  a  marine  league,  the  range  formerly  ascribed  to 
cannon  shot,  from  the  shore.  The  range  of  modern  projectiles 
has  far  outgrown  the  limit  thus  ascribed  to  the  artillery  of 
former  times,  but  this  definition  of  the  territorial  jurisdiction 
over  the  coastal  waters  is,  notwithstanding,  still  maintained. 
Obviously  the  range  of  projectiles  is  no  real  test  of  the  question 
of  jurisdiction ;  for  a  case  may  well  be  imagined  where,  owing 
to  the  narrowness  of  a  channel  or  to  the  great  and  ever 
increasing  power  of  gunnery,  the  states  divided  by  the 
channel  could  both  send  projectiles  completely  across  it.  In 
The  Anna  {d),  a  Spanish  vessel  captured  by  a  British  privateer 
near  the  mouth  of  the  Mississippi,  the  vessel  was  claimed  by 
the  American  ambassador  in  England,  on  the  ground  that  the 
seizure  had  taken  place  within  three  miles  of  United  States 
territory.  It  was  proved  that  the  capture  had,  in  fact,  been 
effected  within  three  miles  of  some  small  mud  islands  forming 
a  kind  of  portico  to  the  main  land.  On  this,  Sir  W.  Scott 
decreed  restitution ;  holding  that .  the  three  mile  limit  must 
be  reckoned  from  the  islands,  these  being  the  natural  appen- 
dages of  the  coast  on  which  they  bordered.  "  Captors,"  said 
his  lordship,  "  must  understand  that  they  are  not  to  station 
themselves  in  the  mouth  of  a  neutral  river  for  the  purpose  of 
exercising  the  rights  of  war  from  that  river ;  much  less  in  the 
very  river  itself.     They  are  not  to  be  standing  on  and  off, 


(c)  Wteat.  Int.  La-w,  2  Eng.  ed.  p.  237. 

[d)  5  Bob.  373. 
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OTerhauling  vessels  in  their  course  down  tlie  river,  and  making 
the  river  as  much  subservient  to  the  purposes  of  war  as  if  it 
had  heen  a  river  of  their  own  country." 

Inclosed  parts  of  the  sea  along  the  British  coasts— that  is, 
bays,  called  the  "  King's  Chambers,"  out  ofE  by  lines  drawn 
from  one  promontory  to  another— have  immemoriaHy  been 
held  to  be  within  the  British  jurisdiction;  and  a  similar 
Jurisdiction  is  asserted  by  the  United  States  over  such  bays 
on  the  American  coasts. 

In  The  Ticee  Gehroeder  (e),  it  was  argued  against  the  con- 
demnation of  the  ship,  that  the  capture  was  invalidated  by 
the  previous  passage  of  the  capturing  vessel  over  neutral 
waters,  animo  ca2nencU ;  but  Sir  W.  Scott  held  that  the  act 
of  a  war- vessel  passing  over  neutral  territory  without  violence 
was  not  considered  a  violation  of  the  rights  of  that  territory. 
In  another  case  (/),  a  British  cruiser  stationed  in  neutral 
waters  had  sent  boats  off  to,  and  had  captured,  some  Dutch 
ships  lying  out  of  the  jurisdiction ;  and  the  same  eminent 
judge  held  that  no  proximate  acts  of  war  could  be  allowed  to 
originate  within  neutral  dominions,  and  he  decreed  restitu- 
tion accordingly.  The  eases  of  The  Chesapeake  (g),  The 
Wachusett  {g),  and  The  Caroline  (h),  may  also  be  referred  to 
in  this  connexion. 

The  Franconia  {Reg.  v.  Keyn)  (i),  tried  in  1876  before 
thirteen  learned  judges,  of  whom  seven  held  to  one  opinion, 
and  six  to  another,  raised  the  question  of  criminal  jurisdic- 
tion over  foreigners  on  foreign  vessels  within  the  three  mile 
limit ;  and  the  judgment  of  Coekbum,  L.  C.  J.,  in  this  case, 
is  a  highly  instructive  review  of  the  authorities  and  statutes 
touching  the  three  mile  limit  generally.     This  question  of 

(e)  (Capt.  Northolt),  3  Rob.  336. 
(/)  The  Twee  Gebroeder  (Alberts),  3  Rob.  162. 
{0)  Wheat.  Int.  Law,  2  Eng.  ed.  pp.  498-9. 

(A)  Pari.   Papers,  1843,  Vol.  LXI.     See  also  The  Grange  (1793),  Am. 
State  Papers,  Vol.  I.  p.  77.  {i)  L.  R.  2  Exoh.  Div.  63. 
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criminal  itirisdiotioii,  it  may  he  here  observed,  has  since  been 
dealt  with  by  41  &  42  Vict.  e.  73. 

But  a  capture  -within  the  neutral  iurisdiction  is  not  ipso 
facto  void.  It  is  good  as  between  the  belligerents,  and  can 
be  called  in  question  only  by  the  aggrieved  neutral  state. 
On  this  subject  Sir  W.  Scott  declared  that  "it  is  a  tnown 
principle  of  this  (Admiralty)  Court  that  the  privilege  of 
territory  will  not  itself  enure  to  the  protection  of  property, 
unless  the  state  from  which  that  protection  is  due  steps 
forward  to  assert  the  right"  (j) — a  doctrine  also  upheld  by 
the  United  States  Courts.  But  if  the  captured  vessel  shall 
at  the  outset  have  used  force  in  its  defence,  the  master  will 
be  deemed  to  have  foregone  his  right  of  appeal  to  the  pro- 
tection of  the  neutral  state  (A).  The  neutral  state,  may, 
however,  none  the  less  claim  restitution  of  the  vessel — iadeed, 
it  is  asserted  that  it  is  the  duty  of  a  neutral  to  do  so — not  by 
way  of  compensation  to  the  unsuccessful  belligerent,  but  ia 
vindication  of  its  own  rights  (l). 

Not  only  is  it  unlawful  for  a  belligerent  to  engage  in 
hostile  acts  within  the  dominions  of  neutral  states,  but  it  is 
also  contrary  to  the  law  of  nations  for  the  commander  of  a 
belligerent  vessel  to  enlist  the  subjects  of  such  states  to  serve 
on  his  vessel,  unless  with  the  licence  of  their  sovereign. 
And  any  such  unlawful  augmentation  of  forces  will  infect 
subsequent  captures  made  by  the  vessel  thus  illegally  re- 
inforced. Belligerents  are  under  the  obligation  to  respect 
the  municipal  laws  and  proclamations  of  neutral  states  gene- 
rally, but  it  will  be  more   convenient   to    merge  further 


{j)  The  Purissima  Conoepcion,  6  Rot.  46  ;  The  Anne,  3  Wheat.  447.  See 
also  The  Sir  Wm.  Feel,  5  Wall.  585. 

(k)  The  General  Armstrong,  vide  Oobhett's  Cases,  p.  162  ;  The  Anne,  3 
WTieat.  436. 

(I)  La  Amistad  de  Eues,  Oobhett's  Cases,  190. 
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reference  to  this  and  any  otlier  items  of  suoh  obligation  in 
the  consideration  of  those  neutral  municipal  laws  themselves, 
viz.,  suh  Neutral  Eights  and  Obligations,  p.  345,  infra. 

(The  subject  of  Admission  of  Belligerent  "Warships  to 
Neutral  Ports  will  he  specially  considered  suh  Neutral 
Eights  and  Obligations  {m).  As  regards  prisoners  on  hoard 
a  belligerent  vessel  in  neutral  waters,  vide  p.  58,  supra.) 

The  special  belligerent  obligation  with  which  we  have  now 
to  deal  is  that  of  subjecting  prizes  to  the  adjudication  of  a 
properly  constituted  prize  court  of  the  captors. 

[m)  Vide  p.  375,  infra. 
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Adjudication  of  Prizes 

(with  a  consideration  of  the  Principles  governing  the  Award  of 

Costs  and  Damages). 

In  1745,  during  the  course  of  hostilities  between  this 
country  and  France,  subjects  of  Prussia  proceeded  to  employ 
neutral  vessels  to  carry  their  own  merchandise,  whilst  Prussian 
vessels  loaded  cargoes  on  account  of  France.  On  this,  British 
cruisers  intervened  and  seized  fifty- one  Prussian  vessels  thus 
engaged,  and  these  vessels  were  subsequently  condemned. 
By  way  of  reprisal,  the  King  of  Prussia  confiscated  certain 
funds  lent  to  the  State  by  British  subjects ;  and  to  report  on 
questions  arising  out  of  the  sei^iure  and  the  consequent 
reprisal,  a  commission  was  appointed  by  the  British  Grovem- 
ment.  Amongst  the  findings  of  this  commission  were  three 
which  are  material  to  the  present  consideration :  viz.  (1)  That 
before  appropriation  there  must  be  condemnation ;  (2)  That 
the  only  tribunal  competent  to  condemn  is  the  court  of  the 
captor ;  and  (3)  That  all  proofs  in  the  matter  should,  in  the 
first  instance,  be  taken  from  the  vessel  seized  (w).  The 
municipal  laws  of  the  European  states  commonly  provide 
that  prizes  made  by  vessels  cruising  under  their  flag  shall  be 
brought  into  one  of  the  national  ports  for  adjudication ;  and 
condemnation  can  be  adjudged  only  by  a  competent  prize 
court  of  the  captors.  The  court  of  an  ally  has  no  juris- 
diction ;  but,  on  the  other  hand,  a  prize  court  of  the  captors 

(«)  Vide  Pitt  Cobbett's  smniaary  of  the  case  of  The  Sileeian  Loan :  Lead- 
ing Cases,  p.  95, 
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may  lawfully  sit  in  the  territory  of  an  ally  :  but  not  in  the 
territory  of  a  neutral  state,  so  long  as  the  neutral  government 
IS  de  facto  still  existing.  Allies,  being  co-belligerents,  are  so 
far  identified  that  the  court  of  the  one  can  condemn  a  prize 
lying  at  the  time  in  the  territory  of  the  other  (o).  A  prize 
cannot  be  condemned  whilst  within  neutral  jurisdiction, 
though  under  control  of  the  captors ;  for  a  prize  can  never 
be  said  to  be  absolutely  reduced  into  the  possession  of  the 
captors  until  they  shall  have  brought  it  safely  into  one  of 
their  ports  or  into  a  port  of  their  ally.  This  principle  has 
not  always  been  strictly  maintained  by  the  British  Courts,  but 
it  may  apparently  be  considered  to  have  been  finally  decided 
by  Sir  W.  Scott,  in  The  Senrick  and  Maria  (p).  In  this 
case  the  learned  judge,  on  the  ground  of  previous  British 
irregularities,  confirmed  a  foreign  condemnation  based  on  the 
authority  of  such  exceptions,  whilst  at  the  same  time  vindi- 
cating the  justice  of  the  principle  that  there  can  be  no  legal 
condemnation  so  long  as  the  prize  is  within  neutral  jurisdic- 
tion. Chancellor  Kent  (q),  however,  observes  that  the  United 
States  Court  "has  followed  the  English  rule,  and  has  held 
valid  the   condemnation,  by  a  belligerent  court,  of  prizes 

carried  into  a  neutral  port  and  remaining  there And 

though  the  prize  was  in  fact  within  a  neutral  jurisdiction,  it 
was  still  to  be  deemed  under  the  control,  or  sub  potestate,  of 
the  captor."  And  Story  (p.  77)  also  observes  that  "  a  con- 
demnation of  a  prize  ship,  while  lying  in  a  neutral  port,  by  a 
regular  Court  of  Admiralty  in  the  hostile  country,  is  clearly 
valid."  Owing,  however,  to  the  increasing  tendency  of  muni- 
cipal regulations  to  restrict  the  admission  of  prizes  into 
neutral  ports,  the  question  of  belligerent  rights  as  to  prizes 
lying  in  such  ports  is  reduced  in  importance.     Thus,  in  1861, 

(o)   Vide  Amould's  Marine  Insoe.,  5th  ed.  628. 

{p)  4  Kob.  43.     Vide  Arnould,  5th  ed.  p.  629,  note. 

(?)  Int.  Law,  2nd  ed.  p.  250. 
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it  was,  both  by  the  British  and  the  French  Grovemments,  pro- 
claimed that  the  ports  of  these  states  were  to  be  closed  to 
prizes  of  parties  engaged  in  the  American  civil  war. 

The  case  of  The  Polka  {q),  arising  out  of  the  Anglo- 
Eussian  war,  though  an  apparent  exception  to  the  principle 
laid  down  by  the  Courts,  must  rather  be  regarded  as  confirm- 
ing it.  The  circumstances  were  very  peculiar.  Lying  in  the 
Eussian  port  of  Libau  were  sundry  vessels,  presumably 
Eussian,  completely  dismantled  and  without  papers.  These 
vessels  were  seized  by  British  captors,  who,  finding  them  ia  a 
condition  which  rendered  them  unfit  to  perform  the  voyage 
to  England,  carried  them  into  Memel.  In  these  circumstances 
the  vessels  were  condemned,  and,  by  consent  of  the  Prussian 
G-overnment,  were  ordered  to  be  sold  at  Memel.  But  the 
Court  wished  it  to  be  expressly  understood  that  this  ease  was 
decided  in  its  own  peculiar  circumstances,  and  was  not  to  be 
considered  as  a  precedent  for  the  condemnation  of  a  prize 
whilst  lying  in.  a  neutral  port. 

The  port  of  the  captors  to  which  the  prize  is  to  be  brought 
is  that  which  the  captor  shall  find  in  the  circumstances  most 
convenient  (r).  But  the  captor  is  not  justified  in  selecting 
any  port  he  pleases,  and  the  convenience  of  the  claimant, 
in  proceeding  to  adjudication,  has  been  decided  to  be  one 
of  the  first  things  to  which  the  captor's  attention  should 
be  directed  (s). 

If  a  neutral  subject  acquire  a  vessel  condemned  by  an 
irregular  court  of  the  captors,  and  peace  ensue  before  re- 
capture, the  defect  in  the  neutral  title  will  be  cured  by  the 
intervention  of  peace,  which  completely  bars  the  title  of  the 
former  owner  {t). 

{q)  I  Eo.  &  Ad.  Eep.  (Spinks),  447. 
(r)  Instructions  to  Navy  ;  Story  on  Prize  Courts,  p.  254. 
(s)  The  Wilhelmsberg,  6  Rob.  143 ;  The  Lively  and  Cargo,  1  Gall.  318 ; 
The  Washington,  6  Hob.  275. 

it)  The  Sohoone  Sophie,  6  Bob.  140. 
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The  rigM  to  all  captures  has  from  the  earliest  times  vested 
primarily  in  the  sovereign,  and  no  captor  can  have  any 
interest  in  a  prize  except  that  which  he  receives  from  the 
bounty  of  the  state.  The  common  practice,  however,  is  to 
distribute  the  proceeds  of  prizes,  when  condemned,  amongst 
the  captors,  whether  the  capturing  vessels  be  public  warships 
or  privateers  (m). 

"  Head-money "  is  a  payment  in  the  nature  of  prize 
bounty  to  the  officers  and  crews  of  ships  of  war  actually 
present  at  the  taking  or  destroying  of  any  armed  ship  of  the 
enemy.  By  the  Naval  Prize  Act,  1864,  s.  42,  it  is  to  be 
calculated  at  the  rate  of  51.  for  each  person  on  board  the 
enemy's  ship  at  the  beginning  of  the  engagement. 

On  the  outbreak  of  war  a  royal  proclamation  is  issued,  of 
which  the  effect  is  to  charge  the  High  Court  of  Admiralty 
with  the  duty  of  adjudicating  in  cases  of  prize.  But  until 
final  condemnation  by  this  Court,  the  Crown  can,  by  virtue  of 
its  prerogative,  restore  a  prize  to  the  enemy  from  whom  it  has 
been  captured,  without  regard  to  the  rights  or  claims  of  the 
captors  {x).  And,  by  ancient  law  of  the  Admiralty,  captors 
may  by  any  misconduct  on  their  part  forfeit  their  rights  of 
prize, — a  penalty  frequently  enforced  for  fraud,  misconduct, 
or  improper  deviation  from  the  regular  course  of  proceed- 
ings («/). 

Hostile  vessels  seized  within  the  British  dominions  are 
either  droits  of  Admiralty  or  the  property  of  the  Crown, 
according  to  the  circumstances  in  which  they  entered  port. 
"It  appears,"  said  Sir  W.  Scott  (z),  in  The  Marie  Frangoise, 

(u)  Vide  Tlie  Jimma,  Elatch.  Fr.  Ca.  661,  for  effect  of  seizure  by  non- 
coniniissioned  transport. 

(x)  The  Elsebe,  5  Eob.  181. 
,  (i/)   Vide  Story  on  Prize  Courts,  p.  32.     Also  Naval  Prize  Act,  1864,  s.  37 
(in  Appendix). 

(2)  6  Eob.  282.     Vide  alao  The  Gertruyda,  2  Eob.  218. 
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"  from  the  tenor  of  this  order  (a),  that  the  distinction  between 
the  admiral  and  rights  of  the  Crown  is  founded  on  this : — ^that 
when  vessels  come  in  not  under  any  motive  arising  out  of  the 
occasions  of  war,  hut  from  distress  of  weather,  or  want  of  pro- 
visions, or  from  ignorance  of  war,  and  are  seized  in  port,  they 
belong  to  the  Lord  High  Admiral ;  but  where  the  hand  of 
violence  has  been  exercised  upon  them,  where  the  impression 
arises  from  acts  connected  with  war,  from  revolt  of  their  own 
crew,  or  from  being  forced  or  driven  in  by  the  King's  ships, 
they  belong  to  the  Crown.  This  is  the  broad  distinction 
which  is  laid  down  in  the  Order  in  Council,  and  which  has 
since  been  invariably  observed." 

In  times  of  war  the  various  national  courts  of  prize, 
established  for  adjudicating  on  captured  property,  proceed 
according  to  the  law  of  nations,  and  not  according  to 
municipal  law.  But  experience  shows  that  such  courts  of 
belligerents  do  not  by  any  means  necessarily  take  always 
the  same  strict  view  of  the  principles  governing  questions  of 
condemnation  or  of  restitution. 

In  cases  where,  owing  to  the  impracticability  of  carrying  it 
into  a  port  of  the  captors,  or  otherwise,  the  captured  property 
has  been  lost,  destroyed,  or  sold  (5),  the  Court  may,  at  the 
instance  either  of  the  captors  or  of  the  neutral  or  national 
claimants,  still  proceed  to  adjudication  (c). 

Captors  must  proceed  to  adjudication  without  unnecessary 
delay,  the  failure  to  do  so  being  attended  by  the  liability  to 
pay  costs  and  damages.  Moreover,  in  case  of  undue  delay, 
any  person  claiming  an  interest  in  the  captured  property  may 
obtain  a  monition  agaiast  captors  to  proceed  in  the  adjudica- 

(a)  I. «.,  an  Order  in  Council  of  Charles  II.,  for  wHoh  vide  Maritime 
Warfare,  p.  380. 

(b)  Tide  p.  55,  supra. 

(c)  The  Peacock,  i  Eob.  185 ;  The  Falcon,  6  Rob.  194 ;  The  Pomona,  1 
Dods.  25.    See  also  The  L'Eole,  6  Bob.  220 ;  and  The  La  Dame  Cecile,  iUd. 
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tion.  On  their  continued  failure  to  do  so,  or  inability  to 
sliow  cause  wliy  the  property  should  be  condemned,  it  may 
be  restored  to  the  claimants  proving  an  interest  in  it.  But  if 
the  capture  be  justified,  instead  of  restoration  being  decreed 
the  prize  may  be  condemned  to  the  State, — a  result  which 
may  also  occur  if  the  captor  be  found  gidlty  of  miscon- 
duct (<?). 

The  Statute  of  Limitations  does  not  apply  to  prize  causes ; 
so  that  captors  may  at  any  time  during  the  existence  of  the 
prize  commission  be  required  to  proceed  to  adjudication,  for 
the  purpose  of  obtaining  an  award  of  damages  against 
them  (e) .  But  claimants  will  not  be  allowed  to  demand 
adjudication  after  a  great  lapse  of  time  (/). 

The  obligation  to  bring  vessels  in  for  adjudication  exists  as 
between  belligerent  captors  and  neutral  claimants,  but  is  not 
to  be  extended  to  cover  the  case  where  the  seizure  has  been  of 
enemy  property.  Enemies  have  no  locus  standi  in  a  prize 
court  under  the  law  of  nations,  unless  in  virtue  of  a  flag  of 
truce  or  analogous  conditions ;  and  under  this  law  property 
which  is  plainly  that  of  an  enemy  can  be  destroyed  imme- 
diately on  seizure.  This  principle  was  freely  acted  upon  by 
the  Confederate  cruiser  Alabama  in  the  American  civil  war. 
If,  however,  neutral  property  be  for  any  reason  thus  de- 
stroyed, restitution  must  be  made  (g). 

If  the  persons  interested  in  captured  property  be  of 
opinion  that  no  grounds  exist  to  justify  condemnation,  it  is 


257  ;  also  The  Betsey,  1  Eob.  93  ;  The  Der  Mohr,  3  Rob.  129  ;  The  George, 
ibid.  212  ;  The  WilKam,  i  Bob.  215  ;  The  Purissima  Concepoion,  6  Eob.  45  ; 
The  Anna  Maria,  2  Wheat.  327. 

(d)  The  Bothnia,  2  Gall.  78  ;  The  Triton,  4  Eob.  78  ;  Miller  v.  The  Mesolu- 
tion,  2  Ball.  1. 

(«)  The  Mentor,  1  Eob.  179  ;  The  Hnldah,  3  Eob.  235. 

(/)  The  Susanna,  6  Eob.  48  ;  The  Mentor,  supra. 

ig)  The  Pelioity,  2  Dod.  386.  But  cf.  The  Ludwig  and  The  Vorwarta, 
p.  357,  infra. 

O.  Y 
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open  to  them  to  enter  their  claim  in  due  time  before  the 
proper  Court.  In  their  absence  the  claim  can  be  made  by  the 
master  of  the  vessel  or  by  others  on  their  behalf.  The  claim 
must  be  supported  by  a  sworn  affidavit,  which  must  be 
framed  without  any  examination  of  the  ship's  papers ;  though 
the  Court  will,  on  application,  consider  the  propriety  of 
making  an  order  authorizing  the  examination  of  such  papers 
as  directly  relate  to  the  claim  («).  And  no  claim  will  in 
ordinary  circumstances  be  admitted  which  is  in  direct  opposi- 
tion to  the  ship's  papers  and  to  the  preparatory  examina- 
tions (J).  When  the  neutrality  of  the  ownership  does  not 
sufficiently  appear,  the  claimant  is  often  indulged  with  time 
to  submit  affidavits  to  supply  the  deficiency.  The  omis 
prohandi  lies  on  the  claimant,  and  if  he  fails  in  his  proof 
condemnation  ensues.  If  no  claim  be  put  forward,  the 
general  rule,  except  where  there  are  strong  grounds  for 
belief  that  the  property  is  that  of  an  enemy,  is  to  defer  con- 
demnation till  a  year  and  a  day  have  elapsed  from  the  time 
of  the  return  of  the  monition.  But  if  no  claim  has  then 
been  interposed,  condemnation  goes  as  of  course,  and  the 
question  of  former  ownership  is  for  ever  precluded. 

If  the  property  be  proved  to  be  that  of  an  enemy,  condem- 
nation will  be  decreed  forthwith.  Until  condemnation  has 
been  decreed  by  a  regularly  constituted  prize  court  of  the 
captors,  the  property  in  the  prize  is  not  changed,  and  a 
neutral  vendee  or  a  recaptor  must  show  documentary 
evidence  of  such  condemnation  in  order  to  support  his  title 
against  a  claim  by  the  original  owner  (/c).     In  short,  until 


(i)  The  Port  Mary,  3  Rob.  233. 

{j)  The  Vro-w  Anna  Catharina,  5  Eoh.  15,  19  ;  The  La  Mora,  6  Rob.  1. 

(k)  Le  Canx  v.  Eden,  Doug.  613,  616  ;  Goes  v.  Withers,  2  Burr.  683 ;  The 
Had  Oyen,  1  Rob.  136  ;  The  Santa  Cruz,  1  Rob.  50 ;  The  Fanny  and  Ehnira, 
Edw.  117  ;  The  Ceylon,  1  Dod.  106 ;  The  L'Aotif,  Edw.  185 ;  The  Nostra 
Signora  de  los  Angelos,  3  Rob.  287. 
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legal  adjudication  has  taken  place,  captured  property  is 
deemed  to  be  held  by  the  government  of  the  captors  in  trust 
for  the  rightful  owners,  whoever  they  may  ultimately  prove 
to  be. 

In  The  Kierlighett  (1),  where  an  English  vessel  had  been 
condemned  by  the  French  consul  at  a  Norwegian  port,  and  had 
been  recaptured  after  sale  to  a  neutral  purchaser,  the  Court 
declared  the  condemnation,  bad  and  the  sale  consequently 
invalid.  The  neutral  claimant  then  petitioned  for  an  allow- 
ance to  be  made  to  him  for  amelioration  of  the  vessel 
whilst  in  his  possession.  The  Court,  not  consideriDg  that  he 
had  acquired  the  vessel  under  a  title  notoriously  bad,  directed 
that  the  registrar  should  report  on  the  quantum  of  ameliora- 
tion, but  exclusive  of  ordinary  repairs,  agaiast  which  the  use 
of  the  vessel  was  to  be  set  off. 

If  the  proceedings  be  prolonged  or  the  cargo  be  of  a 
perishable  nature,  an  interlocutory  sale  may  be  ordered ;  but 
it  is  a  settled  rule  of  the  Court  not  to  deliver  a  cargo  on 
bail,  unless  with  the  consent  of  all  parties,  until  the  case  has 
been  fully  heard  («»).  Nor  may  bulk  be  broken  until  final 
judgment,  unless  in  cases  of  urgent  necessity  or  by  decree  of 
the  Court.  When  the  cargo  is  discharged  under  order  of  the 
Court,  the  proceeding  is  usually  deemed  to  have  been  effected 
for  the  benefit  of  all  parties.  If  the  discharge  has  been  on 
the  application  of  captors  and  condemnation  has  ensued,  the 
expense  falls  on  the  captors.  If,  on  the  other  hand,  resti- 
tution be   awarded,  the   Court  usually  charges  it  on  the 

cargo  («). 

The  jurisdiction  of  the  Court  of  the  capturing  nation  is 
conclusive  upon  the  question   of    property    in    the    thiag 


(I)  3  Hob.  96.     Vide  also  The  Nostra  de  Conoeioas,  5  Eob.  294. 
{m)  The  Copenhagen,  3  Kob.  178.    Naval  Prize  Act,  1864,  ss.  26—31  (in 
Appendix). 

(n)  The  Industrie,  5  Eob.  88. 

y2 


324  Belligerent  Obligations. 

captured  (o).  Its  sentence  forecloses  all  controversy  re- 
specting the  validity  of  the  capture  as  hetween  claimant 
and  captors,  and  those  claiming  under  them,  and  terminates 
all  ordinary  judicial  inquiry  upon  the  subject-matter.  For 
all  captures  made  by  the  belligerent  cruisers  the  captors  are, 
until  adjudication,  answerable  only  to  the  government  of  the 
state  to  v^hich  they  are  subject,  and  whose  commission  they 
bear.  Neutrals  have  till  that  time  no  right  of  complaint,  any 
loss  or  inconvenience  to  which  they  may  have  been  exposed 
by  the  acts  of  such  cruisers  being  regarded  as  the  inevitable 
result  of  the  belligerent  right  of  capture.  But  when  once 
the  tribunals  of  the  captor's  country  have  pronounced  their 
decision,  the  capture  and  condemnation  become  the  acts  of 
the  state,  and  for  any  wrongful  acts  so  endorsed  the  state 
is  responsible  to  the  government  of  the  claimant.  But 
aggrieved  neutral  subjects  cannot  appeal  to  their  own  govern- 
ment tm  they  have  resorted  to  the  superior  Courts  of  the 
captors,  and  the  sentence  has  been  finally  confirmed  {p).  For 
a  capture  adjudged  unjustifiable,  captors  are  personally  liable 
to  the  claimants  {pp). 

On  a  prize  being  brought  in  by  captors,  they  are  required 
to  give  notice  to  the  district  judge,  or  to  the  prize  commis- 
sioners, in  order  that  the  captured  crew  may  be  examined  in 
accordance  with  the  standing  interrogatories  {g).  These 
interrogatories,  which  are  most  minute  and  searching,  are 
administered  to  the  vsdtnesses  separately,  and  not  in  presence 
of  each  other,  in  order  to  prevent  any  fraudulent  concert 
between  them.  So  that  if  during  the  voyage  the  vessel 
should  have  been  engaged  in  any  unlawful  or  hostile  act  of 
which  the  captors  have  no  knowledge  or  suspicion,  the  fact  is 
pretty  sure  to  come  out  in  the  examination.     Any  illegality 

(o)  The  effect  of  judgments  by  alien  tribunals  is  referred  to  suh  War 
Warranties,  p.  389,  infra. 

(j>)  Wbeaton's  Intemat.  Law,  2  Eng.  ed.  456—461. 

(pp)  Vide  The  Ostsee,  p.  325,  infra.  Vide  also  pp.  55  and  57,  supra;  and 
of.  Elanagan  v.  Hubne,  Times,  15  July,  1889. 

[q)  Set  forth  at  length  in  Story  on  Prize  Courts,  pp.  244 — 254. 
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so  ascertained  can  be  pleaded  by  the  captors  as  ground  for 
condemnation,  although  the  particular  suspicion  which  caused 
them  to  seize  the  vessel  may  prove  to  have  been  ill-founded. 

"  The  general  rule  of  law  is  that,  on  all  points,  the  evidence 
of  the  claimants  alone  shall  be  received  ia  the  first  instance. 
The  evidence  must,  of  course,  be  received  with  caution,  and 
duly  tested,  but  the  rule  is  to  take  the  original  evidence 
of  the  claimants  as  conclusive,  unless  impeached"  (r).  A 
witness  cannot,  according  to  the  general  rule  of  prize  court 
procedure;  claim  a  right  to  modify  or  enlarge  his  testimony 
when  once  it  has  been  completed  and  submitted  to  the 
Court  (s).  It  is,  however,  within  the  rights  of  the  Court  to 
admit  such  a  request  (t).  A  prize  commissioner  has  no  right 
to  put  to  a  witness  iuterrogatories  other  than  the  standing 
interrogatories,  except  such  as  may  have  been  specially 
framed  for  the  particular  case  by  the  Court  (m). 

For  a  more  detailed  history  of  the  rules  and  procedure 
adopted  by  the  Courts  in  prize  adjudication,  reference  may 
be  made  to  Story's  exhaustive  treatise  on  the  Principles  and 
Practice  of  Prize  Courts.  The  Naval  Prize  Act,  1864,  may 
also  be  profitably  studied  in  this  connexion  (see  Appendix). 

Costs  and  Damages. — The  principles  governing  the  award  of 
costs  and  compensation  are  clearly  and  comprehensively  set 
forth  in  the  learned  judgment  of  the  Privy  Council  in  a  case 
arising  out  of  the  hostilities  against  Russia,  in  1854  («).  The 
Ostsee,  a  neutral  vessel,  having  been  seized  by  IT.M.S.  Alban, 
Captain  Otter,  and,  on  adjudication,  released,  the  claimants 
prayed  for  compensation  on  the  ground  that  the  capture  had 

(r)  The  Haabet,  6  Rob.  54. 

{«)  The  Peterhoff,  Blatch.  Fr.  Ca.  345. 

\t)  The  Stephen  Sart,  ibid.  387. 

(«)  The  Peterhoff,  ibid.  463. 

(x)  The  Ostsee,  Sohaot  v.  Otter,  Spinks'  Prize  Cases,  1854-6. 
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been  unjustifiable.  Dr.  Lusbington,  in  rejecting  tbis  claim  in 
tbe  Admiralty  Court,  delivered  bimself  thus  : — "  During  tbe 
seventeen  years  tbat  Lord  Stowell  (Sir  W.  Scott)  presided  in 
tbis  Court,  and  administered  tbe  law  of  nations  witb  regard 
to  war,  I  believe  tbat,  out  of  tbe  many  sbips  and  cargoes 
brougbt  before  bim,  be  condemned  tbe  captors  in  costs  and 
damages  in  only  about  ten  or  a  dozen  cases — not  one  in  a 
thousand.  And  Lord  Stowell,  also,  as  I  rigbt  well  remember, 
laid  it  down  tbat  be  would  not  condemn  tbe  captors  in  costs 
and  damages  upon  evidence  given  before  bim,  without  giving 
them  the  opportunity  of  justifying  their  conduct,  and  of  stat- 
ing, if  they  thought  fit,  the  grounds  on  which  they  made  tbe 
capture.  As  far  as  I  recollect,  there  are  only  three  cases  of 
restitution  with  costs  and  damages."  In  the  particular  cir- 
cumstances the  Court  declined  to  award  costs  and  damages. 
From  this  judgment  tbe  claimants  appealed  to  tbe  Privy 
Council.  The  Rt.  Hon.  T.  Pemberton  Leigh,  in  delivering 
tbe  judgment  of  the  Court,  said : — "  It  is  agreed  on  all 
bands  tbat  the  restitution  of  a  ship  and  cargo  may  be 
attended,  according  to  tbe  circumstances  of  tbe  case,  witb  any 
of  tbe  following  consequences : — 

1.  The  claimants  may  be  ordered  to  pay  to  tbe  captors 

their  costs  and  expenses ;  or 

2.  Tbe  restitution  may  be,  as  in  tbis  case,  simple  restitution 

without  costs   or  expenses,  or  damages  to  either 
party;  or 

3.  Tbe  captors  may  be  ordered  to  pay  costs  and  damages 

to  tbe  claimants. 

These  provisions  seem  well  adapted  to  meet  the  various 
circumstances,  not  ultimately  affording  ground  of  condemna- 
tion, under  which  captures  may  take  place. 

(1.)  A  ship  may,  by  her  own  misconduct,  have  occasioned 
her  capture ;  and  in  such  a  case  it  is  reasonable  that  she 
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should  indemnify  the  captors  against  the  expenses  which  her 
misconduct  has  occasioned.     Or, 

(2.)  She  may  he  involved,  with  little  or  no  fault  on  her 
part,  in  such  suspicion  as  to  make  it  the  right  or  even  the 
duty  of  a  belligerent  to  seize  her.  There  may  be  no  fault 
either  in  the  captor  or  the  captured ;  or  both  may  be  in 
fault ;  and  in  such  oases  there  may  be  damnum  absque  injurid, 
and  no  groimd  for  anything  but  simple  restitution.     Or, 

(3.)  There  may  be  a  third  case,  where  not  only  the  ship  is 
in  no  fault,  but  she  is  not  by  any  act  of  her  own,  voluntary 
or  involuntary,  open  to  any  fair  ground  of  suspicion.  In 
such  a  case  a  belligerent  may  seize  at  his  peril,  and  take  the 
chance  of  something  appearing  on  investigation  to  justify 
the  capture ;  but  if  he  fails  in  such  a  case,  it  seems  very  fit 
that  he  should  pay  the  costs  and  damages  which  he  has 
occasioned." 

His  lordship  then  proceeded  to  deliver  an  exhaustive  and 
instructive  summary  of  opinions  of  the  text- writers,  and  of 
cases  in  precedent — some  twenty  in  number — of  which  he 
declared  the  result  to  be,  "  that  in  order  to  exempt  a  captor 
from  costs  and  damages  in  case  of  restitution,  there  must 
have  been  some  circumstance  connected  with  the  ship  or 
cargo  affording  reasonable  ground  for  belief  that  one  or  both, 
or  some  part  of  the  cargo,  might  prove,  upon  further  inquiry, 
to  be  lawful  prize."  What  should  amount  to  probable  cause, 
could  not  be  exactly  defined ;  but  if  the  Court  should  find  in 
any  case  in  favour  of  such  grounds  of  capture,  the  captors 
would  be  justified,  although  the  Court  should  acquit  without 
ordering  further  proof.  In  order  to  subject  captors  to 
damages  and  costs,  it  is  not  necessary  to  prove  vexatious 
conduct  on  their  part,  nor  will  honesty  of  mistake  exempt 
them  from  hability  to  compensate  the  neutral  sufferer  by 
their  action ;  for  costs  and  damages  are  not  the  pimishment 
of  captors,  but  the  compensation  of  the  injured  paity. 
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If  the  captors'  mistake  arises  from  the  proceedings  of  their 
own  Grovernment,  they  are  none  the  less  liahle  to  the 
captured,  hut  they  have  a  claim,  on  their  part,  to  be  in- 
demnified by  the  Grovernment  iy).  In  this  case  [The  Ostsee), 
the  vessel  had  been  seized  for  a  supposed  breach  of  blockade, 
whereas  it  was  clear  from  her  papers  that  she  had  committed 
no  such  breach.  If,  as  was  alleged,  there  was  a  confusion 
with  respect  to  the  blockades  in  the  Baltic,  the  circumstance 
could  nevertheless  afford  no  answer  to  the  claim  of  a  neutral, 
innocent  of  all  fault.  With  respect  to  the  captors'  contention 
that  having  acted  bond  fide  they  ought  to  be  indemnified  by 
her  Majesty's  G-overnment,  it  was,  said  the  Court,  suffi- 
cient to  say  that  in  this  case  there  appeared  to  be  no  blame 
whatever  imputable  to  the  Grovernment.  They  had  in  no  way 
contributed  to  the  capture  or  done  anythiag  to  mislead  the 
naval  officers.  "Whether  naval  officers  who  have  acted 
wrongfully  as  regards  neutrals,  but  without  wilful  mis- 
conduct, should  be  indemnified  against  the  consequences  of 
their  acts,  by  the  Crown  authorities,  was  held  not  to  be  for 
the  Court  to  decide.  The  Court  had  only  to  admiaister 
justice  as  between  the  claimants  and  the  captors.  Further, 
it  was  not  for  the  Court  to  discuss  the  question  of  liability  as 
between  the  admiral  who  had  given  general  orders,  and 
Captain  Otter  who  had  acted  under  them ;  and  public  ships 
and  privateers,  it  was  declared,  must  both  be  held  to  be 
governed  by  the  same  principle  as  regards  their  liability 
to  pay  damages  for  captures  effected  without  probable  or 
reasonable  cause.  The  Court,  moreover,  was  not  iu  this 
decision  laying  down  rules  merely  for  the  British  navy ;  for 
whatever  was  held  in  the  English  prize  courts  to  excuse  a 
British  officer,  would,  it  was  observed,  be  held  by  foreign 
Courts  to  excuse  captors  members  of  such  foreign  nations. 


{y)   Vide  Routh  v.  Thompson,  11  East,  428. 
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Upon  the  whole,  said  the  Court,  the  captors  must  he  held  liahle, 
— amount  of  damages  to  he  fixed  hy  the  registrar  in  the  usual 
way.  So  far  as  any  claim  for  demurrage  was  concerned, 
three  weeks  of  the  delay  had  to  he  attrihuted  to  the  fault  of 
the  claimants  in  rejecting  captors'  offer  of  restitution,  accom- 
panied hy  payment  of  claimants'  expenses.  The  Court 
ohserved,  in  conclusion,  that  judgment  seemed  to  have 
passed  in  the  Court  helow  without  much  examination  of  the 
principles  and  the  authorities ;  and  that  the  cases  in  which, 
during  the  late  war,  restitution  was  attended  with  costs  and 
damages,  turned  out  to  he  more  numerous  than  was  supposed. 
(It  may  he  added  that  the  damages — 1,223^.  as  against  1,961/. 
claimed — were,  with  interest  at  4  per  cent.,  suhsequently  paid 
by  the  Government.) 

It  is  very  clear  that  where  there  have  been  reasonable 
grounds  for  carrying  a  vessel  into  port  for  examiaation,  no 
claim  for  costs  or  damages  will  be  allowed  against  the  captors. 

Whether  in  any  case  the  grounds  are  to  be  deemed  reason- 
able or  not  will  depend  upon  the  actual  circumstances  (z). 
And  where  a  capture  has  arisen  from  a  reasonable  misappre- 
hension or  mistake,  a  claim  for  compensation  will  similarly 
be  refused.  Thus,  in  the  case  of  the  four  Dutch  vessels  (a) 
seized  by  boats  sent  from  a  warship  lying  iu  neutral  waters, 
although  restitution  was  ordered,  costs  were  refused,  as  the 
seizure  had  not  been  made  with  any  intention  to  violate 
neutral  territory.  In  the  United  States  Courts,  where  a 
vessel  had  been  captured  in  consequence  of  her  firing  on  her 
subsequent  captors  imder  the  mistake  that  they  were  pirates, 
the  Court  refused  compensation,  observing  that  no  case  had 
been  cited  to  prove  that  where  a  capture  was  in  itself  justifi- 


(z)  Vide  Story's  instances  of  "probable  cause,"  Prize  Courts,  p.  36. 
Also  The  Iieuoade,  2  Spinks'  Eo.  &  Ad.  Rep.  229. 

[a)  The  Twee  Gebroeder,  p.  313,  supra;  The  Gauntlet  (1870),  L.  R.  4 
P.  C.  184.    But  i>ide  also  The  Actaeon,  2  Dods.  52. 
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able,  tlie  subsequent  detention  for  adjudication  had  ever  been 
punished  by  damages  (a). 

In  The  Glen  (b),  where  a  capture  was  declared  to  have 
been  made  without  reasonable  cause,  costs  and  damages  were 
awarded.  Ajid  reprehensible  conduct  on  the  part  of  captors 
will,  where  restoration  is  decreed,  involve  a  similar  award  (c). 

The  circumstance  that  the  captured  vessel  has  been  lost  or 
destroyed  without  being  brought  into  a  port  of  the  captors 
will  not  operate  as  a  stop  against  the  adjudication  necessary 
in  order  to  obtaiu  an  award  agaiast  captors,  for  proceedings 
may  be  instituted  notwithstanding  {d). 

"Where  property  is  sold  at  a  loss,  and  restitution  is  subse- 
quently decreed,  captors'  liability  will  be  limited  to  the  sale 
proceeds  (e). 

The  prize  courts  wiU  also  award  damages  for  all  personal 
torts,  not  confining  the  judgment  to  the  actual  wrongdoer, 
but  granting  a  decree,  in  the  case  of  privateers,  agaiust  the 
owners  of  the  vessel  (/).  And  where  the  captured  crew  have 
been  grossly  ill-treated,  a  liberal  recompense  will  be  ad- 
judged ((/) .  Owners,  said  the  Court,  in  The  Die  Fire  Darner  [gg) , 
ought  not  to  put  their  vessels  in  charge  of  persons  capable  of 
outrageous  behaviour. 

"  Whenever  the  captors  are  justified  in  the  capture,  they 
are  considered  as  having  a  bond  fide  possession,  and  are  not 
responsible  for  any  subsequent  losses  or  injuries  arising  to  the 
property  from  mere  accident  or  casualty ;    as  from  stress  of 


(a)  The  Marianna  Flora,  11  Wheat.  1. 
(*)  Blatch.  Pr.  Ca.  373. 

(c)  The  Anna,  p.  312,  supra;  The  Jane  Camphell,  infra. 

(d)  Vide  p.  320,  sttpra. 

(e)  The  Two  Susannahs,  2  Bob.  152. 
(/)  The  Anna  Maria,  2  Wheat.  327. 

Ig)  The  St.  Juan  Baptista,  5  Rob.  33  ;  The  Die  Eire  Damer,  5  Rob.  357  ; 
The  Jane  Campbell,  BlaUh.  Pr.  Ca.  101. 
(^g)  5  Bob.  357. 
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weather,  recapture  hj  tlie  enemy,  shipwreck,  &o.  They  are, 
however,  in  all  cases  hound  for  fair  and  safe  custody,  and  if  the 
property  he  lost  from  the  want  of  proper  care,  they  are  respon- 
sible to  the  amount  of  the  damage ;  for  subsequent  misconduct 
may  forfeit  the  fair  title  of  a  bond  fide  possessor,  and  make 
him  a  trespasser  from  the  beginning  ;  therefore,  if  the  prize 
be  lost  by  the  misconduct  of  the  prize-master,  or  for  neglect- 
ing to  take  a  pilot,  or  to  put  on  board  a  proper  prize-crew, 
the  Court  will  decree  restitution  in  value  against  the  captors. 
But  although,  in  general,  irregularity  of  conduct  in  captors 
makes  them  liable  for  damages,  yet  in  case  of  a  bond  fide 
possession,  the  irregularity,  to  bind  them,  must  be  such  as 
produces  irreparable  loss ;  as,  for  instance,  such  as  may  pre- 
vent restitution  from  an  enemy  who  recaptures  the  pro- 
perty"(A). 

"In  cases  of  illegal  capture,  vindictive  damages  are  not 
usually  given,  unless  where  the  misconduct  has  been  very 
gross,  and  left  destitute  of  all  apology.  Ghreat  indulgence  is 
allowed  to  errors,  and  even  improprieties  of  captors,  where 
they  do  not  appear  to  have  acted  with  malignity  and 
cruelty  (i).  If  a  captor  destroys  a  ship  of  an  enemy  protected 
by  the  licence  of  his  own  government,  he  or  his  government 
is  responsible  for  the  loss  occasioned  by  such  destruction  (/c) ; 
but  when  the  captor  acts  bond  fide  in  pursuance  of  his  rights, 
in  an  ignorance,  honest  and  invincible  on  his  part,  of  a 
foreign  fact  not  governed  by  his  own  domestic  law,  but 
dependent  on  transactions  with  which  he  is  unavoidably 
unacquainted  tiU  actually  communicated  to  him,  he  will  be 
protected  by  the  Court"  (l). 

(h)  Story  on  Prize  Courts,  p.  36  (with  cases  cited). 

(i)  The  Lively  and  Cargo,  1  Gall.  29  ;  The  Anne,  3  Wheat.  435  ;  The  George, 
1  Mason,  24. 

[h)  The  Felicity,  2  Dod.  381 ;  The  Aotseon,  iUd.  52 ;  but  see  The  Ostsee, 
mpra,  re  liability  of  G-ovemment. 

(/)  The  John,  2  Dod.  339  ;  Maritime  Warfare,  p.  303. 
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Great  and  unnecessary  delay  in  bringing  the  pri2;e  to 
adjudication  will  he  chargeable  against  the  captors,  as  in  The 
Madonna  del  Bur  so  {m),  where  Sir  "W.  Scott  condemned  them 
in  costs  and  damages.  But  no  demurrage  will  be  allowed 
to  the  claimants  in  respect  of  any  time  lost  owing  to 
their  own  neglect  or  misconduct  (w).  In  The  Elize  (o),  where 
the  Tessel  was  seized  whilst  in  port  at  Leith  under  the 
erroneous  belief  that  she  had  broken  blockade,  costs  and 
damages  were  ordered  against  the  capturing  revenue  officers, 
apparently  on  the  ground  that  they  could  have  ascertained 
the  facts  before  going  to  the  length  they  did.  But  such 
costs  and  damages  were  to  be  calculated  only  up  to  the  time 
when  the  captors  voluntarily  tendered  restitution,  which  the 
claimants  had  refused  unless  costs  and  damages  were  paid ; 
the  Court  observing  that  claimants  should  have  accepted  the 
vessel  whilst  reserving  the  question  of  costs  and  damages. 
In  The  Primus  {p)  (1854),  where  an  enemy  ship  had  been 
condemned  and  the  neutral  cargo  released,  the  Court  refused 
costs  against  captors,  observing  that  "  at  the  time  the  owners 
of  the  cargo  put  it  on  board  there  was  imminent  risk  of  war, 
and  they  must  abide  by  the  consequences  of  their  act." 
The  claimants  had  applied  to  have  their  costs  paid  out  of  the 
sale  proceeds  of  the  ship. 

If  the  master  of  a  non-commissioned  vessel  should  make  a 
capture,  and  it  turn  out  illegal,  the  claim  will  be  against  him 
personally  and  not  against  the  owners,  unless  the  wrongful 
act  have  been  committed  within  the  scope  of  the  ordinary 
authority  of  the  latter  {q). 

{m)  4  Rot.  169.  See  also  The  San  Juan  Battista,  and  The  Purissima 
Oonoepoion,  5  Rob.  33  ;  The  Gorier  Maritimo,  1  Roh.  287 ;  The  Susanna,  6 
Rob.  51 ;  The  Peacock,  4  Rob.  185  ;  The  Anna  Catharma,  6  Rob.  10. 

(w)  The  Ostsee,  supra;  The  Elize,  24  L.  T.  170. 

(o)  Jbid. 

(p)  24  L.  T.  34. 

(?)  Story  on  Prize  Oourts,  p.  75. 
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In  The  La  Amistad  de  Eues  (r),  it  was  decided  ty  Story,  J., 
that  in  awarding  damages,  claims  for  loss  of  market  or 
protable  profits  cannot  be  considered.  And  ia  The  Alabama 
Case  (the  Geneva  Award,  1872),  it  was  unanimously  held  by 
the  arbitrators  that  prospective  earnings  were  to  be  excluded, 
seeing  that  they  depended  upon  future  and  uncertain  con- 
tingencies. Claims  for  indirect  or  consequential  damages 
were  also  excluded  (s).  In  Kulen  Kemp  v.  Vigne  (t),  where 
sentence  of  condemnation  had  been  reversed  on  appeal,  the 
Court,  for  reasons  which  do  not  appear,  ordered  the  expenses 
of  reclaiming  the  ship  and  cargo  to  be  a  charge  upon  the  cargo. 

During  the  Franco-German  war  two  merchant  vessels  of 
the  enemy  were  captured  by  a  French  cruiser,  and  as  it  was 
impracticable  to  carry  the  vessels  into  port,  the  captors  burnt 
them.  A  claim  was  presented  by  English  owners  of  cargo  on 
board,  but  was  rejected  by  the  French  Courts.  "  This 
decision,"  says  a  writer  in  the  Edinburgh  Review,  for  July 
1884  (p.  263),  "  is  important,  as  it  ajQfirmed  that  the  third 
article  of  the  Paris  Declaration  did  not  guarantee  neutrals 
from  damages  caused  by  the  legitimate  captiire  of  an 
enemy's  vessel,  or  by  the  military  acts  which  accompanied  or 
followed  the  capture.  This  seems  to  be  going  a  Kttle  too  far, 
as  the  captors  should  in  justice  have  been  held  bound  to  com- 
pensate the  neutrals  for  any  damages  which  may  have  been 
caused.  In  any  case,  nothing  but  the  most  absolute  necessity 
should  justify  the  destruction  of  a  prize." 

"  In  cases  when  further  proof  is  directed,"  says  Story  (m), 
"  costs  and  expenses  are  never  allowed  to  the  claimant.  Nor 
where  the  neutrality  of  the  property  does  not  appear  by  the 


(r)  5  Wheat.  385. 

(s)   Vide  p.  364,  infra,  for  further  reference  to  this  case. 

(i!)  1  T.  K.  304. 

(h)  Prize  Courts,  p.  95,  with  cases  cited. 
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papers  on  board  and  the  preparatory  evidence ;  nor  where 
papers  are  spoiled  or  thrown  overboard,  unless  the  act  he 
produced  by  the  captors'  misconduct,  as  by  firing  under 
false  colours ;  nor  where  the  master  or  crew,  upon  the  pre- 
paratory examinations,  grossly  prevaricate ;  nor  where  any 
part  of  the  cargo  is  condemned ;  nor  where  the  ship  comes 
from  a  blockaded  port ;  nor  if  the  ship  be  restored  by  con- 
sent, without  reserving  the  question  of  costs  and  expenses. 
But  in  aU  these  cases  it  is  in  the  discretion  of  the  Court  to 
allow  the  captors  their  costs  and  expenses ;  and,  in  general, 
wherever  the  captors  are  justified  in  the  capture,  their  costs 
and  expenses  are  decreed  to  them  by  the  Coxirt,  in  case  of 
restitution  of  property.  Therefore  they  are  allowed  where 
the  original  destination  was  to  a  blockaded  port,  although 
changed  on  hearing  of  the  blockade ;  where  ships,  even  of  our 
own  country,  are  captured  saUing  under  false  papers ;  where 
the  nature  of  the  cargo  is  ambiguous  as  to  contraband ;  and, 
generally,  in  aU  cases  of  false  papers ;  and  in  all  cases  where 
further  proof  is  required.  In  cases  where  the  captors' 
expenses  are  allowed,  the  expenses  intended  are  such  as  are 
necessarily  incurred  in  consequence  of  the  act  of  capture; 
such  are  the  expenses  of  the  captors'  agent,  but  not  insurance 
made  by  the  captors,  nor  expenses  of  transmitting  a  cargo 
from  a  colony  to  the  mother  country.  And  property  restored 
to  the  claimant  is  not  to  be  charged  with  any  expenses  of 
agency,  or  for  taking  care  of  it,  unless  made  a  charge  by  the 
Court.  And  the  expense  of  an  unlivery  or  delivery  of  the 
property  which  is  restored,  is  to  be  borne  by  the  captors  or 
releasing  party,  and  not  by  the  property,  unless  it  is  so 
directed  by  the  Court.  In  general,  where  the  property  is 
condemned,  the  expenses  of  unlivery  and  warehousing,  &c. 
fall  on  the  captors ;  and  where  it  is  restored  the  Court  wiU 
apportion  them  in  its  discretion  on  the  captors  and  on  the 
cargo." 
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In  The  Ocean  Bride  (»),  tlie  sHp  had,  on  the  eve  of  the 
Crimean  "War,  teen  eolourably  sold  to  a  Russian  merchant  at 
Archangel  in  order  to  prevent  capture  by  the  Russians.  On 
her  return  to  England  she  was  seized,  but  restored ;  the  Court, 
in  the  special  circumstances,  approving  the  colourable  sale. 
Costs  were,  however,  awarded  to  captors. 

In  The  Hoop  (y),  where  the  cargo  was  condemned  on  the 
ground  that  it  had  been  carried  from  Holland  contrary  to 
British  prohibition,  and  vrithout  licence,  but  in  circumstances 
which  exonerated  the  concerned  from  any  charge  of  wilful 
misconduct,  freight  and  expenses  were  allowed  to  the  master, 
and  the  expenses  of  the  claims  were  also  ordered  to  be  paid 
out  of  the  cargo. 

In  The  Maria  Powlona  (s),  where  the  claimant,  after  accept- 
ing restitution  without  any  reserve  of  rights  as  regards 
damages,  demanded  compensation,  the  Court  decided  that  he 
must  take  the  inconvenience  with  the  convenience  of  restitu- 
tion, and  that  he  had  put  himself  out  of  Court  by  thus 
accepting  the  offer  of  restitution. 

In  The  Catharine  and  Anna  (a),  where  the  ship  and  cargo,  of 
very  considerable  value,  had  been  restored  on  payment  of  cap- 
tors* expenses,  the  Court  refused  to  include  amongst  the  latter  a 
sum  of  270/.  incurred  for  fire  insurance.  The  claimants  had 
themselves  insured  against  fire,  and  the  captors  had  incurred 
a  similar  charge  without  previous  reference  either  to  them  or 
to  the  Court. 

Whilst  a  prize  is  in  the  custody  of  the  Marshal  of  the 
Court,  he  is  responsible  for  its  safe  keeping.  In  The  Hoop  (J) , 
a  claim  was  made  against  this  official  for  a  boat  and  cable 
removed  from  the  ship,  and  the  Court  decreed  compensation 
and  costs ;  observing  that  the  credit  of  the  Court  was  con- 


[x]  24  L.  T.  99. 

(«/)  1  Bob.  196,  and  p.  262,  ai^a. 

[z]  6  Rob.  236.  («)  4  Eob.  39.  (4)  4  Hob.  145. 
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cerned  in  the  safe  keeping  of  the  property  under  its  pro- 
tection. And  in  The  Concordia  (c),  the  CotLrt,  the  cargo 
having  been  restored,  held  the  captors  liable  for  a  deficiency 
of  cargo  alleged  to  be  due  to  their  embezzlement. 

In  The  Sendsborg  {d),  a  prize  valued  with  her  cargo  at 
nearly  100,000/.,  the  charges  of  the  Marshal  were  objected 
to  as  being  excessive,  and  the  Court,  in  a  judgment  which 
criticised  the  items  in  detail,  ordered  them  to  be  considerably 
reduced. 


Insurance. 

If  an  insurance  be  warranted  free  from  capture  and  seizure, 
it  is  obvious  that  the  underwriters  will  not  be  liable  for  costs 
consequent  on  capture,  for  it  is  a  matter  of  indifference  to  them 
whether  the  interest  insured  be  condemned  to  the  captors  or  not. 
Or  rather,  it  is  to  underwriters'  advantage  to  have  their 
liability  prematurely  terminated  by  a  loss  which  they  have  not 
undertaken  to  cover ;  and,  this  being  so,  the  question  of  costs 
subsequent  to  capture  is  clearly  no  concern  of  theirs.  Similarly, 
where  the  policy  undertakes  the  risk  of  capture,  but  the  in- 
surance has  been  invalidated  by  some  breach  of  the  law  of 
nations,  or  of  the  conditions  on  which  the  policy  was  granted  (e). 
But  in  ordinary  cases,  where  the  risk  of  capture  is  covered  under 
the  policy,  expenses  reasonably  incurred  by  the  assured  in  order 
to  obtain  restitution  of  his  property  seized  by  a  belligerent  are, 
on  the  judgment  in  Berens  v.  Rucker  {/),  recoverable  from 
underwriters.  In  this  case  a  neutral  vessel  had  been  seized  by 
a  British  privateer,  and  brought  into  Portsmouth,  on  the  ground 
of  being  engaged  in  illicit  trade  of  the  enemy.  On  the  refusal 
or  delay  of  the  claimants  to  furnish  information  demanded, 
judgment  was  pronounced  against  them  by  default,  and  against 

(c)  2  Rob.  102. 

[d)  6  Rob.  142. 

(«)   Vide  as  to  this  mi  Void  Insurauoes,  p.  406,  infra. 
(/)  1  Black.  313. 
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this  decision  they  appealed  to  the  Lords  Commissioners  of 
Prizes.  But  in  the  circumstance  that  considerable  time  would 
necessarily  elapse  before  the  appeal  could  be  heard,  the  market 
also  being  high,  and  some  of  the  cargo  perishable,  the  claimants 
agreed  to  pay  captors  800/.  and  costs  in  order  to  obtain  a 
reversal  of  the  sentence.  For  plaintiff's  share  of  this  payment, 
and  for  the  costs  of  the  litigation  generally,  action  was  brought 
against  the  underwriters.  Lord  Mansfield,  in  giving  judgment 
for  the  plaintiff,  observed  that,  although,  as  a  fact,  the  sentence 
of  condemnation  was  unjust,  an  appeal  would  have  been 
hazardous,  the  delay  certain,  and  no  costs  or  damages  would 
have  been  given  which  had  accrued  subsequent  to  the  sentence. 
Por,  such  damages  are  ordinarily  attributed  to  the  fault  of  the 
judge,  and  not  of  the  parties;  so  that  even  in  case  of  a  total 
reversal  of  the  sentence,  the  costs  would  have  sat  heavy  on  the 
plaintiffs.  Therefore,  the  question  whether  plaintiffs  had  acted 
bond  fide  and  uprightly,  as  men  acting  for  themselves,  and  upon 
a  reasonable  footing,  so  as  to  make  the  expenses  of  this  com- 
promise attach  to  the  insurers,  was  to  be  answered  in  the  affirma- 
tive. The  insurers  were,  therefore,  in  the  circumstances,  to  be 
held  to  answer  this  average  loss,  which  had  been  submitted  to 
in  order  to  avoid  a  total  loss. 

IE  a  vessel  be  captured  and  brought  in  for  adjudication,  and 
the  services  of  the  master  and  crew  be  given  with  the  object  of 
securing  restitution  generally,  their  wages  and  provisions,  and 
aU.  relative  charges,  will  have  to  be  treated  as  a  general  average 
charge.  But  if  the  capture  be  in  respect  solely  of  the  ship  or 
solely  of  the  cargo,  the  other  being  in  no  danger  of  confiscation, 
the  expenses  in  question  would  then,  it  may  be  supposed,  be 
primd  facie  chargeable  against  the  interest  for  whose  benefit 
they  have  been  incurred  {g). 

Costs  adjudged  against  a  claimant  on  restoration  of  the 
property  would  apparently  be  similarly  recoverable,  either  on 
the  reasoning  that  they  have  attached  as  a  consequence  of  the 
operation  of  a  pei-U  insured  against,  viz.,  capture  ;  or  that  they 
must  needs  be  paid  in  order  to  release  the  property  from  the 
captors'  Hen. 

{g)  The  Hiram,  3  Rob.  180 ;  Liddard  v.  Lopes,  10  East,  526. 
O.  Z 
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Obviously,  ii  underwriters  have  undertaken  the  risk  of  loss  by 
capture,  they  will  be  liable  for  expenses  necessarily  or  reason- 
ably incurred  in  order  to  obtain  the  restoration  of  the  property 
seized.  Whether  the  expenses  have  or  have  not  been  reason- 
ably incurred  will  depend  upon  the  facts ;  but  in  these  days  of 
rapid  communication,  the  assured  will  in  most  cases  be  able  to 
learn  the  views  of  the  underwriters  before  embarking  in 
expenses  of  which  the  wisdom  may  be  matter  of  opinion. 
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Payment  of  Freight  to  Neutral  Carriers. 

(With.  Considerations  as  to  Preiglit  generally.) 

Enemy  Goods  in  Neutral  Vessels. — It  is  a  general  rule 
under  the  law  of  nations,  that  a  neutral  canier  of  goods  the 
property  of  a  belligerent  is  entitled  to  be  paid  the  freight  on 
such  goods  in  the  event  of  their  capture  by  the  enemy.  A 
belligerent  has  the  right  (iu  the  absence  of  treaty  engagements 
to  the  contrary)  to  seize  and  confiscate  enemy  property  found 
on  board  a  neutral  vessel,  but  he  must  take  the  property  cum 
onere  (A), — that  is,  with  the  usual  liens  upon  it  which  would 
have  to  be  discharged  by  the  consignee  before  he  could  take 
delivery.  This  rule,  however,  does  not  apply  to  mere  rights 
of  action,  such  as  bottomry  bonds,  &c.,  by  which  the  captor  is 
not  affected  (i).  Neutrals  are  fully  within  their  rights  in 
carrying  the  goods  of  belligerents,  and  even  in  carrying  the 
goods  of  a  belligerent  to  the  enemy  of  the  latter,  however 
illegal  such  trafiic  may  be  as  regards  the  subjects  of  the 
belligerents  themselves  (k) .  And  although  belligerents  possess 
on  their  part  the  co-existent  right  to  seize  and  carry  into  port 
for  adjudication,  this  right  must  not  be  so  extended  as  to 
operate  as  a  punishment  to  the  lawful  carrier.  Therefore,  if 
a  belligerent  seizes  enemy  goods  which  are  being  carried  by  a 
neutral  for  freight,  the  belligerent  must  pay  such  freight  or 
balance  of  freight  (so  long  as  its  amount  be  reasonable  :  as 
to  which,  see  below)  as  would  be  payable  to  the  carrier  on 


(h)   Vide  p.  90,  swpra. 

(i)  See  the  cases  cited  in  Hazlitt  &  Roche's  Maritime  Warfare,  p.  306. 

\k)  The  Hoop,  1  Roh.  196,  219 ;  The  Wilhelmiiia,  2  Rob.  101,  note. 

z2 
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delivery  of  the  goods  at  their  destination.  As  between  the 
owner  of  the  goods  and  the  carrier,  delivery  to  a  captor  is  to 
he  looked  upon  as  a  delivery  under  the  contract  of  affreight- 
ment, although  effected  short  of  the  agreed  destination  ;  the 
captor  heing  regarded  as  standing,  by  the  rights  of  war,  in 
the  place  of  the  consignee  (/).  This  is  the  general  rule  as 
regards  captors'  liability,  but  there  are  exceptions  to  it. 

Thus,  if  the  goods  seized  be  contraband  of  war,  no  freight 
will  be  payable  to  the  carrier  (w),  for,  as  already  observed  (w), 
neutral  masters  must  be  made  to  understand  that  the  engage- 
ment in  a  prohibited  traffic  is  attended  by  the  risk  of  depriva- 
tion of  freight  if  the  goods  be  seized.  But  it  is  reasonable  to 
suppose  that  neutrals  who  engage  in  such  transactions  with 
their  eyes  open  to  its  contiagencies  will,  in  most  cases,  take 
care  that  the  freight,  or  the  greater  part  of  it,  shall  be  pay- 
able on  shipment,  and  not  on  delivery.  The  neutral  carrier 
was  deprived  of  his  freight  on  enemy  provisions — barley 
and  oats  —  in  The  Commercen  (o) ;  but  in  this  case  the 
goods  were  being  conveyed  for  the  use  of  the  enemy's 
forces,  and  the  voyage  was  declared  to  be  illicit  on  the 
part  of  a  neutral.  Tor  the  modern  tendency  is,  on 
seizure  of  provisions  on  the  way  to  a  hostile  destination, 
to  allow  the  master  his  freight.  In  The  Neptunus  (p), 
where  the  quantity  of  contraband  goods  proved  to  be  very 
small,  viz.,  a  little  sailcloth,  the  cargo  being  tallow,  the 
Court  allowed  freight  and  expenses.  And  where  part  of  the 
cargo  has  been  condemned  as  contraband  and  the  remainder 
ultimately  restored,  freight  may  be  decreed  as  a  charge  on 


{!)  The  Copenhagen,  1  Eob.  289 ;  The  Hoop,  Hid.  196. 
(m)  The  Merourius,  1  Eob.  288 ;  The  Commercen,  1  Wheat.  382.    And  see 
Story  on  Prize  Courts,  p.  93. 
(«)  P.  188,  supra. 
(o)   Vide  pp.  175,  241,  supra. 
Ip)  3  Rob.  108. 
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the  cargo  restored  (r).  An  averment  on  the  part  of  the 
master  that  he  was  ignorant  of  the  nature  of  the  goods  will 
not  be  entertained  (»■). 

If  goods  he  carried  by  a  neutral  between  an  enemy  country 
and  the  privileged  colonies  of  such  country,  no  freight  will 
be  allowed  by  the  Court  of  the  captors  («),  on  the  ground  that 
the  neutral  is  devoting  himself  to  the  service  of  the  enemy  {t). 
So,  too,  if  the  cargo  be  condemned  on  account  of  the  vessel 
being  engaged  in  the  enemy's  coasting  trade  (m). 

The  neutral  carrier  is  entitled  to  his  expenses  as  well  as  to 
his  freight ;  but  if  he  should  have  been  guilty  of  fraud  or 
unfair  dealing  he  forfeits  all  right  to  compensation.  And  in 
flagrant  cases  such  conduct  may  involve  the  confiscation  of 
his  ship  and  even  of  the  ianooent  portion  of  the  cargo,  a 
result  which  may  also  ensue  where  the  ship  belongs  to  the 
owner  of  the  contraband  articles.  Sailing  under  a  false 
destination  or  with  false  papers  is  an  especially  heinous 
offence.  No  freight  will  be  allowed  in  such  eases,  or  where 
there  has  been  a  spoliation  of  papers  («) ;  or  where  the  ship 
herself  has  been  the  ground  of  the  capture  (y).  (For  the 
subject  of  offences  on  the  part  of  neutrals  generally,  involving 
confiscation,  ride  sub  Belligerent  Eights  against  Neutrals, 
scheduled  on  p.  144,  supra.) 

When  a  decree  is  made  that  the  freight  shall  be  a  charge 
on  the  cargo,  application  may  be  made  to  the  Court  for  the 
sale  of  so  much  as  is  necessary  for  this  purpose  (z).  In 
general,  where  a  ship  and  cargo  are  restored,  with  a  decree 

(r)  The  Oster  Eisoer,  4  Eob.  199. 
(s)  The  Immanuel,  p.  242,  supra, 
(t)   Vide  p.  233,  supra. 

(«)  The  Atlas,  3  Eob.  299  ;  The  Johanna  Tholen,  6  Eob.  72. 
[x)  The  Eising  Sun,  2  Eob.  104  ;  The  Madonna  del  Burao,  4  Eob.  169,  183. 
Oy)  The  Fortuna,  Edw.  56.     And  see  the  numerous  citations  in  Kent's 
Int.  Law,  2  Eng.  ed.  p.  339  not.,  as  to  forfeiture  generally. 
(«)  The  Vrow  Margaretha,  4  Eob.  304,  note. 
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that  the  freight  shall  he  a  charge  on  the  cargo,  if  the 
proceeds  of  the  cargo  are  not  sufficient  to  pay  the  freight, 
the  captors  are  not  responsihle  for  the  deficiency  (a).  "Where 
the  cargo  is  adjudged  lawful  prize,  but  the  ship  is  ordered  to 
be  restored  and  the  freight  is  decreed  a  charge  on  the  cargo, — 
if,  owing  to  the  neglect  or  fault  of  captors  or  their  agents, 
the  cargo  be  lost,  captors  are  liable  to  the  master  for  the 
freight  (b) .  Where  the  freight  of  the  neutral  and  the  expenses 
of  the  captors  are  both  decreed  to  be  a  charge  on  the  cargo, 
and  the  proceeds  are  insufficient  to  discharge  both,  priority  of 
payment  of  the  freight  is,  in  ordinary  cases,  allowed  by  the 
Court,  as  a  lien  that  takes  place  of  all  others  (c).  (Story  on 
Prize  Courts,  p.  94.) 

But  the  freight  to  be  paid  must  be  reasonable  in  amount. 
If  it  be  excessive,  notwithstanding  that  the  contract  might  in 
existing  circumstances  have  been  fair  as  between  shipper  and 
carrier,  the  captor  is  liable  to  pay  only  such  amount  as  would 
ordinarily  be  due  for  carrying  similar  goods  (d) .  Por  though, 
owing  to  the  state  of  war  and  the  attendant  risks  of  carriage, 
an  extravagant  rate  of  freight  might  well  be  charged  to  the 
shipper,  it  would  be  unreasonable  to  reqtiire  the  captor  to  pay 
such  an  exceptional  sum,  due  to  the  carrier  as  being  in  a  great 
measure  in  the  nature  of  an  encouragement  to  him  to  use  his 
best  efforts  to  defeat  the  captor's  vigilance. 

Where  the  goods  have  once  been  unlivered  by  order  of  the 
Court,  the  whole  freight  for  the  voyage  is  due,  and  the  owner 
of  the  goods,  even  in  ease  of  restitution,  cannot  require  the 
ship  to  reload  them  and  carry  them  to  the  original  port  of 
destination,  for  by  the  separation  the  ship  is  exonerated  (e) ; 

(a)  The  Haabet,  4  Eob.  302. 

(J)  The  Der  Mohr,  ibid.  315. 

(c)  The  Bremen  Flugge,  ibid.  90. 

{d)  The  Twilling  Riget,  5  Eob.  82. 

(c)  The  Hoffnung,  6  Rob.  231 ;  The  Prosper,  Edw.  72. 
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tut  it  would  be  otherwise  ii  there  had  been  no  unlivery  (/). 
(Story  on  Prize  Courts,  p.  92.) 

Where  ship  and  cargo  are  both  restored,  -without  any 
authoritative  unlivery  of  the  cargo  having  taken  place,  the 
original  contract  of  affreightment  is  not  dissolved ;  and  the 
parties  to  that  contract  are  again  at  large,  after  a  temporary 
inability,  to  fulfil  their  obligations  and  enforce  their  rights  (g). 
( Vide  Effect  of  "War  on  Contract,  p.  412,  infra.) 

To  entitle  the  neutral  carrier  to  freight  at  the  hand  of  the 
captor,  he  must  bring  the  goods  to  such  port  as  the  latter  may 
select.  And  if  on  arrival  at  the  port  so  selected  the  captor 
should  find  it  desirable  to  carry  the  cargo  to  some  other  safe 
port,  the  neutral  master,  it  is  stated,  is  bound  to  convey  it 
thither.  For  this  fresh  undertaking,  however,  a  special 
contract  must  be  made  between  captor  and  carrier.  If  the 
latter  refuse  to  proceed  as  required,  it  is,  according  to  the 
Consolato  del  Mare  (§  5),  the  captor's  right  to  sink  the  vessel, 
though  without  causing  loss  of  life.  But  this  extreme  measure 
must  be  resorted  to  only  when  the  whole,  or  at  least  the 
greater  part,  of  the  cargo  is  enemy's  property.  The  same 
ancient  code  contains  other  provisions  of  interest  in  this 
connexion. 


Insurance. 

So  far  as  freight  stands  in  a  position  differing,  in  respect  of 
marine  insurance,  from  that  of  other  insurable  interests  liable  to 
capture,  such  exceptional  position  has  already  been  commented 
upon,  pp.  46  and  70,  supra.  Freight  is,  of  course,  an  indifferent 
subject  for  insurance  against,  risks  of  capture,  seeing  that  aban- 
donment of  the  ship  to  the  underwriters  on  the  body  of  the 
vessel  carries  with  it  the  right  to  freight  being  earned,  thereby 


(/)  The  Copenhagen,  1  Rob.  289. 

{g)  MaclacUan's  Laws  of  Merchant  Shipping,  p.  418. 
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defeating  any  expectation  of  salvage  to  whicli  the  underwriters 
on  freight  might  otherwise  be  entitled. 

The  aboYB  subject  of  payment  of  freight  by  belligerent 
captors  completes  the  consideration  of  Belligerent  Obligations 
scheduled  on  p.  311.  Having  thus  gone  over  the  obligations 
as  well  as  the  rights  of  belligerents,  we  will  turn  in  the  next 
place  to  consider  the  position  occupied  by  neutrals  during  the  , 
prevalence  of  hostilities. 


(    '^45    ) 
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Neutral  Rights  and  Obligations — Generally. 


The  scheme  of  neutral  rights  has  as  a  broad  foundation  the 
general  principle  that  the  existence  of  war  between  certain 
states  shall  not  he  allowed  to  operate  in  restriction  of  the 
ordinary  trade  and  commercial  relations  of  nations  standing 
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aloof  from  the  hostilities  (A).  On  the  other  hand,  peaceful 
nations,  in  order  that  their  right  to  be  regarded  as  neutrals 
may  he  respected,  are  under  the  obligation  to  preserve  a 
strict  impartiality  towards  the  belligerents,  and  to  studiously 
refrain  from  any  action  calculated  to  promote,  directly  or 
indirectly,  the  warlike  purposes  of  the  one  to  the  detriment 
of  the  other.  This  does  not  import,  for  example,  that  a 
neutral  power  must  refuse  to  allow  a  belligerent  to  purchase 
warKke  stores  within  the  neutral  jurisdiction;  but  that  a 
permission  to  effect  such  purchases  shall  be  impartially 
granted  or  denied  to  both  belligerents.  It  may,  it  is  true, 
very  likely  be  the  case  that  such  a  permission  may  be  value- 
less to  one  of  the  belligerents  and  all-important  to  the  other ; 
but  this  is  a  matter  in  which  the  neutral  state  is  not  con- 
cerned. The  neutral  must  show  impartiality,  and  if  this 
impartiality  should  benefit  the  one  belligerent  and  prejudice 
the  other,  this  is  not  the  affair  of  the  neutral. 

Whilst  admitting  the  general  right  of  neutrals  to  maintain 
friendly  commercial  relations  with  belligerents,  the  modem 
tendency  would  seem  to  be  to  include  amongst  the  negative 
obligations-  of  neutrals  the  abstention  from  equivocal  traffic 
in  which,  in  bygone  days,  their  right  to  engage  was  not 
questioned.  And  there  is,  moreover,  a  growing  disposition 
to  consider  it  the  obligation  of  neutral  governments  to 
restrain  their  subjects  from  engaging  in  so-called  illicit 
transactions ;  transactions  for  which,  as  it  was  formerly 
understood,  the  sole  penalty  was  the  seizure  and  confiscation, 
by  an  aggrieved  belligerent,  of  the  articles  to  which,  by  the 
law  of  nations,  exception  could  properly  be  taken.  Not- 
withstanding that  the  law  of  nations  is  on  this  point  so  well 
established  as  to  be  practically  beyond  dispute,  there  is  a  sort 
of  evolution  now  in  progress  which  seems  to  have  created  an 

[h)  Ex  parte  Chavasse,  In  re  Grazebrook,  34  L.  J.  N.  S.  Bk.  p.  17. 
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appaient  overlapping  of  rights  and  obligations.  For  now 
and  again  one  nation  upholds  the  right  to  do  or  permit  that 
which  another  asserts  that  the  doer  is  under  obligation  to  refrain 
from  or  to  restrain.  Instances  of  this  will  appear  presently 
in  reference  to  the  controversy  which  arose  between  this 
country  and  Germany  during  the  Franco-Prussian  war, 
relative  to  the  supply,  by  British  merchants,  of  contraband 
of  war  to  France ;  and,  more  especially,  in  the  history  of  The 
Alabama  claims.  In  such  circumstances,  therefore,  it  has 
been  thought  better,  for  present  purposes,  not  to  attempt  to 
deal  separately  with  the  rights  and  the  obligations,  but  to  con- 
sider them  under  one  and  the  same  head.  They  are,  indeed, 
so  interwoven  the  one  with  the  other  that  it  is  quite  imprac- 
ticable, if  not  impossible,  to  discuss  them  separately  without  a 
degree  of  repetition  inconsistent  with  the  conciseness  aimed  at 
in  this  work.  These  rights  and  obligations  may,  moreover, 
be  appropriately  classified  under  two  distinct  heads — the  mer- 
cantile and  the  political ;  but  while  some  fall  clearly  within 
the  one  and  some  clearly  within  the  other  category,  others 
can  with  nearly  equal  propriety  be  ascribed  to  either.  The 
difficulties  which  are  thus  presented  render  impracticable, 
therefore,  any  accurate  classification  of  the  rights  and  obHga- 
tions  under  their  several  heads,  so  that  the  arrangement 
followed  below  must  be  regarded  rather  as  for  the  con- 
venience of  the  reader  than  as  aiming  at  a  technical  accuracy 
which  is  unattainable. 

Let  us  first  look  at  the  matter  from  the  view  in  which  the 
predominant  element  is  that  of  trade  and  commerce. 
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Trade  with  Belligerents,  and  generally. — As  between  them- 
selves neutrals  have,  of  course,  the  right  to  carry  on  their 
ordinary  trade,  of  whatever  it  may  consist  («),  and  no  question 
of  contraband  of  war  can  arise  as  between  neutrals.  Por 
supposing,  for  example,  that  France  and  Spain  were  mutually 
at  war,  it  would  obviously  be  absurd  for  either  beUigerent  to 
claim  that  the  fact  should  prevent  this  coimtry  or  Germany 
from  continuing  to  supply  torpedo  boats  or  guns  to,  say, 
Italy  or  Greece.  Either  belligerent  would  have  the  right  to 
carry  into  port  for  adjudication  (/)  the  vessels  carrying  these 
warlike  materials,  if  there  should  be  grounds  for  believing  the 
neutral  destination  to  be  assumed,  and  the  transit  to  be  really 
intended  to  end  within  the  dominions  of  the  other  belligerent; 
but  on  the  papers  being  found  in  order,  the  vessels  would 
be  allowed  to  proceed  to  their  destination  without  further 
molestation.  As  has  appeared  above  {k),  if  the  grounds  for 
seizure  were  found  on  adjudication  to  be  reasonable,  no  costs 
would  be  awarded  against  the  captors,  or  the  captured  vessel 
might  even  be  required  to  pay  captor's  costs.  If,  on  the 
other  hand,  the  seizure  were  found  to  be  unjustifiable,  costs, 
and  perhaps  damages,  would  be  adjudged  against  the 
captors. 

And  not  only  may  neutrals  carry  on  their  ordinary  trade 
as  between  themselves,  but  they  may  likewise  carry  the  goods 
of  one  beUigerent  to  the  enemy,  and,  as  will  be  presently  set 
forth,  carry  the  goods  of  belligerents  generally. 

(i)   Vide  the  brief  remarks  in  this  oormexion  on  p.  160,  mpra. 
(J)   Vide  p.  154,  swpra. 
[Ic)   Vide  p.  325,  siipra. 
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Neutrals  are  under  the  obligation  to  respect  the  rights  of 
belligerents  as  recognised  by  the  law  of  nations,  but  these 
obligations  need  not  be  discussed  here,  seeing  that  they  have 
already  been  reviewed  from  their  corresponding  aspect  of 
Belligerent  Eights.     These  obligations  are  as  follows,  viz. : — 

PAGE 

The  obligation  to  respect  blockades 104 

to  submit  to  visit  and  search 212 

not  to  carry  contraband 156 

„        ,,      belligerent    despatches    or 

troops    201 

„        „      false  papers,  and  to  carry 

proper  and  usual  papers . .  219 

not  to  attempt  a  rescue    216 

not  to  engage  in  belligerent  privileged 
trade,  or  sail  under  belligerent  flag  or 

license 233 

not  to  ship  by  armed  belligerent  vessels, 
or  to  sail  under  convoy 213,  214 

On  the  subject  of  contraband  generally,  it  may  here  be 
repeated  (l)  that  there  is  nothing  in  itself  illegal  in  the  ship- 
ment of  contraband  to  belligerents ;  only,  if  neutrals  choose 
to  carry  prohibited  goods  to  a  belligerent,  they  must  under- 
stand that  if  these  goods  be  seized  by  the  adverse  belligerent, 
the  goods  will  be  confiscated,  together  with  any  freight  which 
may  attach  to  their  safe  delivery  (w>).  And  fraudulent  con- 
duct on  the  carrier's  part  may  involve  forfeiture  of  the  ship, 
in  addition.  This,  then,  is  the  position :  If  a  neutral  engage 
in  trade  contraband  of  war,  he  has  no  right  to  complain  to 
his  government  if  the  goods  be  seized  in  consequence.  On 
the  other  hand,  belligerents  have  no  right  to  complain  that 
the  subjects  of  a  neutral  government  are  shipping  contraband 
to   the   enemy.     Their  remedy  is  against  the  shipper — or, 


(q   Vide  p.  160,  supra.  W   ^^<^  P-  ^88,  supra. 
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rather,  against  the  goods — ^not  against  the  government.  It 
is  a  matter  hetween  the  shipper  or  carrier  and  the  belli- 
gerent; and  the  neutral  government  has  a  right  to  wash 
its  hands  of  the  whole  matter,  and  to  turn  a  deaf  ear  alike  to 
the  complaiut  of  the  suhject  whose  goods  are  seized  and  of 
the  belligerent  who  seizes  them.  This,  at  any  rate,  is  the 
view,  based  on  the  law  of  nations,  commonly  taken  by  the 
neutral  government,  though  the  aggrieved  belligerent  is 
nowadays  apt  to  look  at  the  matter  from  a  different  Hght. 
Thus,  the  subject  gave  rise  to  a  long  correspondence  between 
Great  Britain  and  Germany  during  the  progress  of  the 
Franco-German  war,  as  will  be  seen  from  the  following : — 

Exportation  and  Carriage   of  Contraband  of  War. — In  a 

letter  from  Earl  Granville  to  Count  BemstorfE  («),  written 
from  the  Foreign  Office,  15th  September,  1870,  dealing  with 
the  Prussian  complaint  relative  to  the  exportation  of  arms  to 
the  French,  Earl  Granville  said — 

"  You  demand  that  the  export  to  France  of  arms,  am- 
munition, coal,  and  other  contraband  of  war  should  be 
prevented ;  and  you  have  observed  that  Her  Majesty's 
Government  have  declared  that  the  law  empowered 
the  Executive  to  take  this  step  : 

There  is  no  doubt  that  the  Executive  has,  under  the 
Customs  Consolidation  Act  of  1853,  the  legal  power 
to  prohibit  the  export  of  contraband  of  war ;  but  the 
highest  authority  can  be  adduced  to  show  that  such 
exportation  is  not  forbidden  by  our  municipal  law, 
and  it  has  not  been  the  practice  to  prohibit  it  except 
where  the  interests  of  this  country,  as  ia  the  case  of 
self-defence,  are  directly  and  immediately  concerned  in 
the  prohibition ;  and  even  in  some  of  these  cases,  such 

(«)  State  Papers,  Vol.  LXI.  p.  764. 
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as  in  tlie   Crimean  war,   considerable  doubts  arose 
duriag  its  continuance,  wbetlier  the  prohibition,  when 
actually  attempted  to  be  enforced,  was  as  disadvan- 
tageous to  the  enemy  as  it  was  inconvenient  to  our- 
selves." 
One  reason  given  against  any  such  prohibition  was  that 
the  effect  of  it  would  be  that  arms,  &c.,  would  be  shipped 
with  a  colourable  neutral  destination ;  and  that  such  subter- 
fuges could  only  be  detected,  if  at  all,  by  interfering  with  the 
trade  of  neutrals. 

Dealing  with  the  argument  that  coal  should  be  considered 
contraband,  it  was  in  the  above  letter  enquired  where  the 
line  was  to  be  drawn  between  coal  and  such  equivocal  goods 
as,  for  example,  cloth,  leather,  and  quinine,  than  which  no 
cargoes  would  have  been  more  useful  to  the  Southern  States 
in  the  American  War.  Moreover,  as  it  was  pointed  out. 
Article  XI.  of  the  Treaty  of  Commerce  between  Great 
Britain  and  France  expressly  provided  that  the  contracting 
parties  should  not  prohibit  the  exportation  of  coal. 

In  his  reply  to  this  letter.  Count  Bemstorff  («)  referred  to 
a  letter  alleged  to  have  been  written  in  1825  by  the  Duke 
of  Wellington  to  Mr.  Canning,  which,  it  was  observed, 
proved  that  England  as  a  neutral  had  repeatedly  prohibited 
the  export  of  arms,  by  an  Order  in  Council,  "  according,"  in 
the  words  of  the  renowned  Duke,  "  to  the  usual  practice." 
And,  further,  the  Count  quoted  enactments  to  show  that  Earl 
Granville's  declaration,  that  the  exportation  of  contraband 
was  not  forbidden  by  British  municipal  law,  could  only  mean 
that  a  positive  declaration  of  the  G-overnment  was  required 
in  order  to  bring  into  force  the  power  with  which  it  is 
invested.  He  also  pointed  out  that  a  check  might  be  placed 
on   colourable  shipments    to    neutrals  by  the  exaction    of 


(n)  State  Papers,  Vol.  LXI.  p.  828. 
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security  on  the  part  of  the  shippers.  The  correspondence  on 
this  subject  is  at  great  length,  and  may  be  described  as  an 
endless  diplomatic  chain  of  apparently  unanswerable  argu- 
ment on  the  one  hand,  and  of  equally  convincing  reply  and 
counter-argument  on  the  other.  From  this  point  of  view  it 
affords,  indeed,  most  instructive  reading,  but  as  each  argu- 
ment seems  in  turn  to  have  been  demolished  by  the  reply,  it 
is  difficult  to  evolve  from  the  correspondence  any  definite 
conclusion.  As  regards  the  allegations  against  Gb-eat  Britain, 
similar  complaints  appear  to  have  been  called  forth  by  the 
action  of  the  United  States.  But  on  this,  as  on  nearly 
every  other  point  of  the  law  of  nations  from  its  maritime 
aspect,  the  views  of  Great  Britain  and  of  the  United  States 
are  in  strict  accord.  As  regards  the  United  States,  arms 
were  exported  thence  on  a  large  scale,  with  the  avowed  object 
of  sale  to  the  French  Grovernment.  The  French  Government 
being  in  need  of  this  class  of  supplies,  a  refusal  to  permit 
shipment  of  the  latter  would,  no  doubt,  have  produced 
forcible  remonstrances  on  the  part  of  France,  on  the  ground 
that  such  a  prohibition  was  an  act  of  partiality  towards 
Germany. 

But  while  a  neutral  government  is,  as  it  is  held,  under  no 
obligation  to  prevent  its  subjects  from  continuing  to  ship  to 
belligerents  goods,  whether  contraband  of  war  or  otherwise, 
which  it  is  part  of  the  ordinary  trade  of  such  subjects  to 
supply  (o),  the  neutral  government  should  not  itself  be  a  party 
to  the  like  transactions.  Thus,  in  1825,  whilst  Spain  was 
at  war  with  her  revolted  subjects  in  Mexico,  the  Swedish 
Government  offered  for  sale  six  warships.  These  vessels 
were  bought  by  a  Swedish  firm,  which  transferred  them  to  a 
London  house,  the  financial  agents  of  the  revolted  subjects. 
There  being  no  doubt  as  to  the  object  of  the  purchase,  the 

(o)  Vide  Bell  v.  Eeid,  1  M.  &  S.  727  ;  De  Tastet  v.  Taylor,  4  Taunt.  238. 


Neuteal  Rights  and  Obligations— Mercantile.  353 

Spanish  Grovernnient  made  representations  to  the  Swedish 
Grovernment,  pointing  out  the  disloyal  act  into  which  Sweden 
had  heen  unwittingly  betrayed,  and  urging  caneelment  of  the 
sale  to  the  Swedish  firm.  Several  of  the  European  powers 
having  supported  the  Spanish  demand,  Sweden  ultimately 
cancelled  the  sale,  so  far  as  concerned  three  of  the  vessels 
stiU  within  the  national  jurisdiction.  The  original  sale  by 
the  Swedish  Grovernment  was,  no  doubt,  a  purely  commercial 
transaction,  but  on  the  facts  becoming  known  to  the  selling 
government  it  could  not,  consistently  with  neutrality,  refuse 
to  prevent  the  vessels  passing  over  to  the  enemy  of  Spain. 
Nor  must  a  neutral  power  permit  the  sale  of  coal  out  of  the 
government  stores  to  a  belligerent  {p). 

Clearly  it  is  within  the  right  of  neutrals,  as  of  bellige- 
rents {q),  to  pass  such  municipal  laws-  as  may  be  deemed 
generally  expedient ;  and  the  right  may  be  exercised  in 
respect  of  prohibition  of  export  of  warlike  stores,  either 
because  such  stores  may  be  required  by  the  neutral  govern- 
ment, or  because  it  is  desired  to  abstain  from  any  action 
likely  to  create  ill-wiU  on^  the  part  of  either  belligerent  (r). 
But  that  there  is,  according  to  the  view  of  this  country,  no 
obligation  on  neutrals  to  prohibit  export  of  contraband,  has 
just  been  demonstrated.  The  provisions  of  special  treaty 
engagements  may,  however,  sometimes  be  found  to  require 
the  observance  of  particular  rules  not  by  the  public  law  of 
Europe  rendered  obligatory. 

There  is  nothing  in  the  law  of  nations  to  impose  on  a 
neutral  state  the  obligation  to  prevent  its  subjects  from  send- 


ip)  Twiss's  Internat.  L%w,  pp.  468,  469. 

(j)  As  instanced  on  p.  306,  supra. 

{r)  On  tlie  outbreak  of  war  between  France  and  Germany,  the  sale  of 
contraband  of  war  to  belligerents  was  forbidden  to  Peruvian  subjects  by  the 
national  government.     61  State  Papers,  656,  657. 

O.  A  A 
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ing  to  telligerents  vessels  specially  adapted  for  warlike  uses, 
any  more  than  contraband  articles  of  a  more  ordinary  kind. 
An  instance  of  this  principle  is  supplied  by  TJio  Indcpendencia 
del  8ud,  an  armed  vessel  sent  out  with  a  cargo  of  munitions 
of  war  from  Baltimore  for  sale  at  Buenos  Ayres  to  the  de 
facto  government,  at  that  time  engaged  in  hostilities  with 
Spain.  The  vessel,  subsequent  to  her  purchase  by  the  revolted 
colony,  effected  the  capture  of  a  Spanish  vessel,  and  carried 
into  the  port  of  Yirginia  certain  goods  taken  out  of  this 
vessel.  The  Spanish  owner  of  this  property  thereupon 
claimed  that  it  should  be  restored  to  him  by  the  United 
States  Grovernment,  on  the  ground  that  the  capture  had  been 
effected  in  circumstances  which  involved  a  violation  of  the 
neutrality  of  the  United  States.  It  was  pleaded  by  the 
claimant  in  support  of  this  demand  (1)  That  the  capturing 
vessel  had  been  originally  equipped,  armed,  and  manned  as  a 
vessel  of  war  in  the  United  States ;  and  (2)  that  during  her 
cruise  she  had  illegally  augmented  her  force  whilst  in  an 
American  port.  The  iirst  plea  was  at  once  dismissed  by 
Justice  Story,  who,  in  delivering  the  judgment  of  the 
Supreme  Court,  declared,  in  effect,  that  the  vessel  was  ordi- 
nary contraband  of  war,  of  which  the  neutral  power  was  under 
no  obligation  to  prevent  the  despatch  to  a  belligerent.  "  It 
was  a  commercial  adventure  which  no  nation  was  bound  to 
prohibit,  and  which  only  exposed  the  persons  engaged  in  it  to 
the  penalty  of  confiscation."  The  original  outfit,  therefore, 
was  in  no  sense  illegal.  "With  respect  to  the  second  plea, 
however,  the  learned  judge  found  that  there  had  been  an 
illegal  augmentation  of  the  vessel's  force  in  an  American 
port,  whereby  there  was  both  an  infraction  of  the  country's 
municipal  law  and  a  violation  of  the  law  of  nations.  "  It  has 
never  been  held,"  said  Justice  Story,  "  that  an  augmentation 
of  force  or  an  illegal  outfit  affected  any  captures  made  after 
the   original  cruise  was  terminated.     By  analogy  to  other 
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cases  of  violation  of  public  law,  the  oilence  may  be  well 
deemed  to  be  deposited  at  the  termination  of  the  voyage,  and 
not  to  affect  future  transactions.  But  as  to  captures  made 
during  the  same  cruise,  the  doctrine  of  this  Court  has  long 
been  established,  that  such  Ulegal  augmentation  is  a  violation 
of  the  law  of  nations  as  well  as  of  our  own  municipal  laws ; 
and,  as  a  \iolation  of  our  neutrality,  by  analogy  to  other 
cases,  it  infects  the  captures  subsequently  made  with  the 
character  of  torts,  and  justifies  and  requires  a  restitution 
to  the  parties  who  have  been  injured  by  the  misconduct.  It 
does  not  lie  in  the  mouth  of  wrongdoers  to  set  up  a  title 
derived  from  a  violation  of  our  neutrality." 

So  that,  according  to  a  strict  interpretation  of  the  law  of 
nations,  there  would  seem  to  be  nothing  more  required  of  a 
neutral  state,  as  regards  the  prohibition  of  export  of  armed 
vessels  to  belligerents,  than  in  the  case  of  any  other  warlike 
articles;  but  the  result  of  The  Alabama  claims  (s),  to  be 
referred  to  presently,  is  by  no  means  in  harmony  with  this 
principle. 

The  position  of  neutral  subjects  engaging  in  the  transport 
of  contraband  of  war  generally  has  already  been  considered 
under  the  head  Belligerent  Eights  against  Neutrals,  pp.  156 
—200. 

Carriage  of  Belligerent  Goods. — That  neutrals  may  in  time 
of  war  carry  on  their  ordinary  trade  with  belligerents  has 
already  been  seen,  and  amongst  such  lawful  trade  is  included 
the  carriage  of  goods  the  property  of  belligerents  (^).  This 
right  exists,  however,  without  prejudice  to  the  countervailing 
belligerent  right  to  seize  goods  so  carried,  the  right  of  seizure 
being  attended  by  the  obligation  to  pay  freight  on  the  goods 

{a)   Vide  p.  364,  infra. 

{t)  Barker  v.  Blakes,  9  East,  283. 

A  a2 
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seized,  to  the  neutral  carrier.  Neutrals  may  carry  belligerent 
goods,  but  they  must  in  so  doing  take  their  chance  of  the 
attendant  inconvenience  of  being  carried  into  port  for  adjudi- 
cation. This  is  the  position  under  the  common  law  of  nations ; 
but  it  is,  of  course,  materially  modified  by  the  principle 
embodied  in  the  Declaration  of  Paris,  that  "  free  ships  make 
free  goods." 

In  The  Mary  Clinton  (u),  it  was  held,  in  the  United  States, 
that  a  neutral  friend  to  both  belligerents  may  not  ship  the 
property  of  the  one  to  the  use  of  the  other  ;  but  whether  the 
Court  intended  this  decision  to  be  accepted  as  expressing  a 
general  principle,  or  only  as  applicable  to  the  special  circum- 
stances of  the  case  under  adjudication,  cannot  be  certainly 
affirmed.  There  would  seem  to  be  no  doubt,  however,  that 
a  neutral  is  fully  entitled  to  carry  the  (permissive)  goods  of 
one  belligerent  to  the  other  without  contravening  neutral 
obligations,  and  without  any  regard  to  the  fact  that  in  so 
doiug  he  may  be  conducing  to  an  illicit  trade  between  the 
subjects  of  hostile  states. 

If  the  carrier  should  be  found  guilty  of  conduct  incon- 
sistent with  neutrality,  such  as  attempting  to  screen  from  law- 
ful capture  the  goods  carried,  or  otherwise  to  mislead  or  baffle 
the  captor,  he  will  be  held  to  have  forfeited  his  right  to  freight, 
and  may  be  further  punished  by  the  confiscation  of  his  ship, 
as  already  explained  (x). 

Also,  neutrals  must  not  engage  in  the  privileged  or  colonial 
trade  of  belligerents, — that  is,  in  any  trade  which  in  time  of 
peace  is  limited  to  the  belligerent  subjects  (y)  ;  nor  may  they 
sail  under  the  licence  or  pass  of  belligerents  (y). 

Resistance  of  visit  and  search  is  a  breach  of  neutrality  in- 

(m)  Blatoh.  Fr.  Ca.  556. 

{x)   Vide  "Enemy  Goods  in  Neutral  Vessels,"  p.   88,  and  "Payment  of 
IFreight  to  Neutrals,"  p.  339,  supra, 
(y)  Vicle  p.  233. 
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volving  confiscation  (z),  and  the  same  penalty  attaches  to  an 
attempt  at  rescue  of  the  ship  from  the  lawful  captors  (a). 

For  the  effect  of  blending  neutral  and  belligerent  goods, 
see  the  subject  next  following. 

Shipment  by  Belligerent  Vessels. — Just  as  it  is  lawful  for  a 
neutral  to  carry  the  goods  of  belligerents,  so  it  is  permissible 
to  him  to  ship  his  own  goods  by  vessels  the  property  of 
belligerents  (b).  As  has  been  well  said,  "  The  rule  that  the 
goods  of  an  enemy,  found  in  the  vessel  of  a  friend,  are  prize 
of  war  ;  and  that  the  goods  of  a  friend,  found  in  the  vessel  of 
an  enemy,  are  to  be  restored ;  is  believed  to  be  a  part  of  the 
original  law  of  nations,  as  generally,  perhaps  universally, 
■  acknowledged.  This  rule  is  founded  on  the  simple  and 
intelligible  principle  that  war  gives  a  full  right  to  capture 
the  goods  of  an  enemy,  but  gives  no  right  to  capture  the 
goods  of  a  friend"  (c).  But  this  right  does  not  extend  to 
permit  neutrals  to  ship  by  an  armed  belligerent  vessel,  for 
this  is  held  to  be  tantamount  to  a  resistance  of  the  right  of 
visit  and  search  (d).  Nor,  for  the  same  reason,  may  the 
shipment  be  made  under  convoy  (e) . 

As  has  been  mentioned  above  (/),  if  a  captor  finds  him- 
self unable  to  carry  his  prize  into  port  he  may  destroy  it, 
but  that,  before  resorting  to  this  extreme  exercise  of  the 
rights  of  war,  he  should  satisfy  himself  that  the  property,  if 
taken  before  the  Court,  would  be  condemned.  In  the 
Franco-Prussian  war  two  German  vessels,  The  Ludwig  and 


(z)    Vide  p.  212. 

(a)   Vide^.  216. 

(})   Tide  sub  Declaration  of  Paris,  p.  27,  supra. 

[c)  Marshall,  0.  J.,  in  The  Nereide,  9  Crmeh,  418. 

(<i)   Vide  p.  213,  supra. 

(e)   Vide  p.  214,  supra, 

{/)   Vide  p.  S5,  supra. 
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The  Vorwarts  (p),  were  captured  and  burnt  by  tbe  French 
cruiser  Besaix.  The  owners  of  neutral  (British)  goods  on 
board  the  vessels,  claimed  compensation  before  a  prize  court 
at  Bordeaux,  relying  especially  on  the  Third  Article  of  the 
Declaration  of  Paris,  which  declares  that  neutral  goods  on 
enemy's  vessels  shall  be  free  from  capture.  But  the  Court, 
holdiag  that  the  act  of  destruction  was  justified  by  force 
majeure,  declined  to  award  compensation.  The  Declaration 
of  Paris,  said  the  Court,  exempted  from  confiscation  neutral 
goods  on  an  enemy's  vessel,  and  entitled  the  owners  to  the 
proceeds  in  the  event  of  sale ;  but  it  gave  to  neutrals  no 
right  to  compensation  for  damages  resulting  from  the  lawful 
capture  of  the  ship,  or  from  any  justifiable  proceedings  of  the 
captors.  Irrespective  of  the  Declaration  of  Paris,  ianooent 
neutral  goods  on  belligerent  vessels  have  always  been  regarded 
as  exempt  from  capture ;  and  it  would  certainly  seem  that  ia 
such  a  case  as  the  foregoing  this  principle  of  the  law  of 
nations  would  have  been  better  supported  by  an  award  of 
compensation. 

For  if  a  belligerent  has  no  right  to  capture  the  lawful 
goods  of  a  friend,  the  mere  fact  that  their  destruction  by  him 
is  to  be  attributed  to  the  exigencies  of  war,  seems  scarcely  a 
sufficient  reason  for  refusing  to  entertain  the  demand  of  the 
friend  for  compensation.  It  is,  indeed,  not  easy  to  see  on 
what  logical  grounds  the  principles  governing  such  a  case 
are  to  be  distinguished  from  those  applicable  in  cases  of  pre- 
emption {p). 

If  a  belligerent  vessel  carrying  neutral  goods  be  captured 
and  condemned  by  the  enemy,  the  latter  can  carry  the  goods 
to  their  destination,  and  earn  the  freight  due  thereon  {q) ; 
though  it  does  not  appear  that  the  captor  is  under  any  obh- 

(o)  Dalloz,  Jurisprudence  Generale,  1872,  iii.  94. 

{p)   Vide  p.  248,  supra,  sinMng  of  Britisli  vessels  in  the  Seine. 

[q)   Vide  p.  67,  supra. 
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gation  thus  to  complete  the  voyage.  Apparently  a  neutral, 
if  he  chooses  to  ship  by  a  belligerent  vessel,  must  run  the 
risk  of  having  his  goods  landed  for  his  own  account  at  a  port 
short  of  their  destination  (;■). 

And  if  the  neutral  goods  be  so  shipped  as  to  be  blended 
with  enemy  goods  on  the  same  vessel,  or  if  enemy  goods  be 
fraudulently  included  in  a  claim  for  the  restoration  of  neutral 
goods,  the  fate  of  condemnation  wiU  attach  to  both  alike  (s). 
But  if  a  neutral  and  a  belligerent  subject  be  engaged  in  a 
joint  adventure,  and  the  property  be  captured,  the  share  of 
the  neutral  wiU  be  restored,  whilst  that  of  the  belligerent 
may  be  condemned  (f). 

With  respect  to  the  effect  of  resistance  to  search,  as  regards 
neutral  goods  on  a  belligerent  vessel,  reference  may  be  made 
to  the  subject  "  Resistance  to  Search,"  p.  212,  supra. 

Transport  of  Belligerent  Troops. — The  Foreign  Enlistment 
Acts,  to  be  mentioned  presently,  are  silent  on  the  subject  of 
transport  of  belligerent  troops  by  neutral  merchant  vessels. 
So  far,  therefore,  as  municipal  restrictions  are   concerned. 


(r)  The  following  instructions  are  given  to  Lloyd's  agents  as  regards 
neutral  goods  in  enemies'  vessels :  "If  the  country  in  which  the  agent 
resides  is  at  war  with  any  other  country,  and  a  captured  vessel  of  that  other 
country  should  he  brought  into  any  port  within  the  agent's  district,  he  should 
watch  the  proceedings  of  the  prize  court,  and  endeavour  to  prevent  any  sale 
of  the  cargo,  either  before  or  after  the  oondemnition  of  the  vessel  as  lawful 
prize. 

"In  reporting  the  circumstance  to  Lloyd's,  he  should  point  out  particularly 
what  steps  it  will  be  necessary  for  the  owners  of  the  goods  to  take,  whether 
in  any  local  marine  court,  or  in  the  central  court  of  prize,  to  obtain  posses- 
sion of  their  goods,  and  should  specify  the  documents  which  the  Court  will 
require  for  establishing  the  ownership  of  the  goods,  and  for  proving  that  the 
owners  belong  to  a  neutral  country." 

(s)  Fenhallow  v.  Doane,  3  Dall.  54 ;  The  Eenrom,  2  Eob.  9  ;  The  Betsey  and 
George,  2  Gall.  377  ;  The  St.  Nicholas,  1  Wheat.  417  ;  The  Thaenix  Insce.  Co.  v. 
Fratt,  2  Bimiey,  308  ;  The  Forttma,  3  Wheat.  236. 

{t)   Vide  p.  18,  supra. 
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such  traffic  is  presumably  not  unlawful.  But,  as  lias  already 
been  pointed  out(«{),  neutrals  who  thus  lay  themselves  out  to 
promote  the  warlike  aims  of  a  belligerent,  do  so  at  the  risk 
of  seizure  and  confiscation  of  the  offending  vessel  by  the  foe 
of  the  belligerent  whom  it  is  sought  to  assist. 

Purchase  from  Belligerents. — Under  "Domicile  and  Owner- 
ship "  [x]  reference  has  already  been  made  to  the  sale,  by 
belligerents  to  neutrals,  of  belligerent  property  in  tramitii. 
It  may,  however,  be  here  repeated  that  sales  by  belligerents  to 
neutrals  must  be  absolute  and  unconditional,  and  that  any  sale 
effected  with  the  object,  or  with  the  effect,  of  placing  belli- 
gerent property  beyond  the  reach  of  lawful  capture  is,  by  the 
law  of  nations,  null  and  void.  So,  also,  if  goods  be  consigned 
by  a  neutral  to  a  belligerent,  any  reservation  of  interest  in 
the  pfoperty  in  favour  of  the  neutral  shipper  will  in  like 
manner  be  disregarded.  To  follow  a  different  principle 
would,  it  is  obvious,  enable  belligerents  so  to  transfer  or 
postpone  their  interests  in  property  otherwise  the  lawful 
subject  of  condemnation,  that  the  right  of  capture  would  be 
liable  to  become  of  purely  nominal  value.  All  such  transfers 
or  reservations,  therefore,  in  the  presence  of  actual  or  impend- 
ing hostilities,  are  looked  at  by  the  prize  courts  of  the  captors 
with  the  closest  scrutiny,  and  presumably  with  a  bias  against 
the  neutral  claimant.  But  if  the  transfer  shall  have  taken 
place  in  such  circumstances  as  to  rebut  any  presiunption 
of  bad  faith,  the  property  will  be  deemed  to  be  neutral. 
The  onus  of  proof,  however,  will  in  all  such  cases  lie  upon 
the  claimant. 

The  purchase  of  belligerent  vessels  within  the  belligerent 
jurisdiction,  flagrante  hello — and,  indeed,  the  purchase  of 
belligerent  vessels  at  all  during  war — is  by  some  nations 

{«()  Pages  207  et  seq.,  supra.  [x)  P.  15,  mpra. 
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declared  to  te  altogether  illegal,  and  is  always  subject  to 
great  suspicion.  As  has  heen indicated  (pp.  22  ctseq.,  supra), 
the  strictest  proof  will  be  required  as  to  the  Ion  a  fides  and 
unconditional  nature  of  the  sale  in  all  such  cases ;  and  if  after 
the  purchase  the  vessel  be  found  to  be  so  employed  as  to 
support  the  presumption  that  the  belligerent  seller  still  has 
an  interest  in  the  property,  the  sale  will  be  regarded  as  merely 
colourable.  If  in  any  case  the  neutral  purchaser  appears  to 
be  permanently  resident  in  the  country  of  the  belligerent 
sellers,  the  circumstance  will  of  itself  create  a  suspicion  as  to 
the  character  of  the  sale.  The  right  to  purchase  vessels  from 
a  belligerent  is,  however,  strictly  limited  to  merchant  vessels, 
the  purchase  of  a  ship  of  war  being  invalid. 

(For  further  consideration  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advantage  be  made  to 
Story's  Practice  of  Prize  Courts,  p.  63.) 


Insurance. 

There  would  appear  to  be  no  direct  legal  decision  whether 
it  is  lawful  for  a  belligerent  subject  to  insure  neutral  pro- 
perty on  board  a  merchant  vessel  belonging  to  the  adverse  bel- 
ligerent. It  might  be  argued  that  such  a  shipment  advances  the 
interests  and  prosperity  of  the  enemy,  and  that  it  is,  therefore, 
repugnant  to  the  national  policy  that  the  national  subjects  should 
effect  insurances  in  support  of  such  a  trade.  On  the  other  hand, 
the  trade  is  perfectly  lawful  to  the  neutral,  neither  belligerent 
having  any  right  to  object  to  it;  therefore  it  would  seem  to 
follow  that  it  may  be  insured  by  the  subjects  of  either  belligerent 
without  detriment  to  the  national  war  policy.  This  view  is 
certainly  encouraged  by  the  observations  of  the  Court  in  Gist  v. 
Mason  (y),  and  Barker  v.  Blahes  (z),  in  which  it  was  held  that 
policies  on  neutral  property  destined  to  an  enemy's  port,  are 
not  unlawful.     In  the  latter  case  a  neutral  vessel,  carrying  a 


{y)  1  T.  E.  88.  (2)  9  East,  283. 
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mixed  enemy  and  neutral  cargo  bound  to  an  enemy  port,  had 
been  brought  in  for  adjudication ;  and  the  underwriter  on  the 
neutral  cargo  disclaimed  liability  for  the  consequent  charges,  on 
the  ground  that  the  insurance  was  illegal.  "  If  a  neutral  ship," 
it  was  argued,  "  act  in  aid  of  the  enemy  by  protecting  his  goods, 
and  it  be  lawful  for  a  British  ship  to  seize  the  neutral  and  bring 
her  into  port  for  the  purpose  of  search,  and  the  event  justify  the 
seizure,  it  is  as  much  against  public  policy  to  suffer  a  British 
subject  to  insure  against  such  seizure  and  the  necessary  conse- 
quences of  it  as  to  insure  against  the  capture  of  an  enemy's 
ship."  The  Court,  in  disclaiming  this  view,  observed  that  "  The 
indemnity  sought  under  the  policy  was  not  an  indemnity  to  an 
enemy  or  to  a  neutral  forfeiting  his  neutrality  by  an  act  hostilely 
done  by  him  against  the  interests  of  Great  Britain,  but  an 
indemnity  to  a  neutral,  as  such,  against  the  consequences  of  an 
act  innocently  and  allowably  done  by  him  in  the  exercise  of  his 
own  neutral  rights."  Further,  "  It  has  never  yet  been  held  a 
breach  of  implied  duty  in  subjects  of  either  state  to  lend  their 
assistance,  by  insurance  or  otherwise,  to  such  rival  or  exclusive 
commerce  or  interests  of  the  other."  On  the  principle  of  this 
declaration  it  would  seem  to  follow  that  if  neutral  goods  bound 
to  an  enemy  port  can  be  lawfuUy  insured,  neutral  goods  (lawful 
goods  on  a  lawful  voyage)  on  an  enemy  ship  can  be  insured  with 
equal  propriety. 


Having  thus  endeavoured  to  sum  up  the  position  as  regards 
the  Eights  and  Obligations  of  Neutrals,  viewed  more  espe- 
cially from  a  mercantile  aspect,  let  us  now  review  the  same 
subject  from  a  standpoint  from  which  the  predominating 
considerations  are  more  especially  political. 


(     363     ) 


Neutral  Rights  and  Obligations — Political. 

Generally. — It  is  very  difficult,  if  not  impossible,  to  pro- 
pound any  universally-accepted  comprehensive  definition  of 
tlie  principles  which,  by  the  law  of  nations,  must  be  held  to 
govern  the  conduct  of  neutrals  towards  belligerents.  It  is  on 
all  hands  admitted  that  the  conduct  of  a  neutral  must  be  that 
of  strict  impartiality ;  but  it  is  impossible  to  define  the  precise 
limits  which  such  conduct,  in  order  to  be  considered  impartial, 
must  on  no  account  overstep.  The  publicists  themselves  are, 
to  begin  with,  not  in  accord  on  the  theory  of  the  shipment  of 
contraband.  One  contends  that  a  neutral  may  carry  to  both 
belligerents  articles  of  the  same  character,  and  that  it  is  not 
his  concern  if  they  use  them  to  each  other's  hurt.  Another 
submits  that  it  would  be  absurd  for  a  nation  claiming  to  be 
neutral  to,  at  one  and  the  same  time,  assist  two  nations 
at  war  with  each  other ;  and  holds  that  no  assistance  should 
be  given  to  either.  A  third  suggests  the  view  that  if  both 
belligerents  be  regarded  as  friends  of  the  neutral,  all  commerce 
of  whatever  kind  may  be  carried  on  with  both  indiscriminately ; 
whereas,  on  the  other  hand,  if  each  be  regarded  as  the  enemy 
of  a  friend,  the  neutral  must  exclude  from  his  shipments  to 
both  all  those  articles  from  which,  in  war,  harm  may  accrue  to 
a  friend. 

But  as  a  matter  of  law  and  practice,  as  we  have  seen,  the 
neutral  is  held  to  be  under  no  obligation  to  prohibit  the 
exportation  of  contraband  of  war,  it  being  understood  that 
such  articles  are  liable  to  seizure  and  confiscation  by  the 
belligerent  to  whose  adversary  they  are  being  carried.  It 
may  apparently  be  accepted  as  sanctioned  by  the  public  law 
of  Europe  that  a  neutral  nation  need  not  forbid  the  shipment 
of  contraband,  whatever  arguments  against  such  traffic  may 
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be  based  on  the  claims  of  friendship  or  the  ohKgations  of 
international  courtesy.  Therefore,  vessels  specially  adapted 
for  warlike  purposes  may,  with  other  contraband  articles, 
legitimately  be  conveyed  to  belligerents.  And  if  such  vessels 
may  be  carried  to  the  port  of  a  belligerent,  for  sale  or  delivery 
to  him,  what  logical  distinction  can  be  made  between  such  a 
delivery  and  sale,  and  a  sale  and  delivery  effected  to  a 
belligerent  purchaser  at  the  neutral  port  of  outfit  ?  Especially 
as  it  is  within  the  rights  of  neutrals  to  sell  to  belligerents  in 
the  neutral  territory  warlike  stores  generally  (y) .  Thus,  in 
1721,  on  a  complaint  being  made  by  Sweden  that  British 
subjects  had  built  ships  of  war  and  sold  them  to  the  Czar,  the 
judges  expressly  advised  the  House  of  Lords  that  the  king  of 
England  had  no  power  to  prohibit  the  sale  of  such  ships  to 
foreigners — that  is,  presumably,  according  to  the  municipal 
law  then  in  force.  Subsequently  to  this  decision,  municipal 
enactments  were  passed  both  in  the  United  States  and  in 
Great  Britain  prohibiting  the  national  subjects  from,  inter 
alia,  fitting  out  vessels  to  aid  one  belligerent  against  another 
at  amity  with  the  states  passing  these  enactments.  It  is  not 
necessary  for  the  purposes  of  this  work  to  discuss  the  causes 
which  led  to  these  municipal  enactments,  nor  to  comment 
upon  the  cases  which  came  before  the  Courts,  chiefly  of  the 
United  States,  in  connexion  with  evasions  or  alleged  evasions 
of  them.  A  valuable  summary  of  these  is  provided  in  the 
treatises  of  Dr.  Wheaton  (s)  and  Chancellor  Kent.  Eor 
present  purposes  it  is  sufficient  to  refer  to  the  above  Acts  as 
they  now  stand. 

The  "Alabama"  Case. — Previous  to  the  passing  of  the 
American  Foreign  Enlistment  Acts  of  1794  and  1818,  and  of 
the  British  Act  of  1819,  there  seems  to  have  been  no  obliga- 

(i/)    Vide  p.  346,  supra. 

(z)  Vide  especially  the  notes  of  the  learned  editor  of  2  Eng.  ed.  of  Wheat. 
Inter.  Law,  pp.  5U-519. 
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tion  under  tlie  law  of  nations  binding  neutrals  to  prohibit, 
for  example,  the  supply  or  the  equipment  of  warships  for  the 
use  of  belligerents.  Municipal  enactments  take  effect,  of 
course,  simply  between  the  government  passing  them  and  the 
national  subjects,  and  have,  as  such,  nothing  whatever  to  do 
with  the  rights  or  obligations  existing  under  the  law  of 
nations  as  between  such  government  and  any  other  state. 
The  circumstance — to  take  one  instance — that  Sweden  com- 
plained of  the  action  of  Grreat  Britain  in  the  matter  of  the 
supply  of  warships  already  mentioned,  seems  to  suggest  that 
at  that  time  there  was  at  any  rate  room  for  a  difference  of 
opinion  as  to  the  obligations  of  neutrals  in  this  respect.  The 
subsequent  passing  of  municipal  Acts  forbidding  neutral 
subjects  from  engaging  in  such  undertakings,  and  cases  in 
which  the  government,  especially  of  the  United  States,  took 
action  to  enforce  the  provisions  of  the  Acts,  no  doubt  tended 
to  foster  the  belief  that  neutrals  were  by  the  law  of  nations 
bound  generally  to  observe  the  principles  underlying  these 
Acts.  To  this  belief  must  doubtless  be  attributed  the  view 
of  British  obligations  taken  by  the  United  States  in  The 
Alabama  case.  Briefly  told,  the  history  of  the  claims 
"  generically  known  as  The  Alabama  Claims,"  is  as  follows : — 
In  the  early  part  of  1862  there  was  being  built  in  England 
a  vessel  undoubtedly  intended  for  warlike  uses,  and  on  the 
15th  May  she  was  launched.  Yery  shortly  afterwards  the 
American  minister  in  England  wrote  to  Lord  Russell  that 
the  vessel  was  about  to  depart  for  the  service  of  the  Con- 
federate Government.  The  law  oflBcers  of  the  Crown  here- 
upon advised  that  if  sufficient  evidence  could  be  obtained  to 
justify  proceedings  under  the  Foreign  Enlistment  Act,  such 
proceedings  should  be  taken  as  early  as  possible.  A  differ- 
ence of  opinion  arose  on  the  point  of  evidence,  and  meantime 
the  vessel  sailed.  She  was  then  unarmed  ;  but  shortly  after- 
wards a  tug  put  thirty  or  forty  men  on  board — the  vessel 
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teing  then  off  Moelfra  Bay — and  two  vessels,  from  Liverpool 
and  from  London  severally,  carried  an  armament  out  to  her  at 
the  Azores,  where  she  was  fully  equipped  as  a  vessel  of  war. 
The  British  authorities  had  no  knowledge  that  the  armament 
thus  shipped  from  England  had  any  connexion  with  the 
vessel  in  question,  viz.,  The  Alabama.  This  vessel,  during  the 
American  civil  war,  wrought,  under  a  commission  of  the  Con- 
federate Grovernment,  great  havoc  amongst  the  shipping  of 
the  Northern  States ;  and  for  the  damages  so  sustained  the 
American  Grovernment  urged  that  compensation  was  due  from 
this  country.  Prolonged  diplomatic  controversy  ensued  with- 
out any  satisfactory  result;  until  in  1871  it  was  on  both 
sides  finally  agreed  by  the  Treaty  of  Washington  to  submit 
the  matter  to  the  decision  of  a  mixed  tribunal,  consisting  of 
five  arbitrators,  to  be  severally  nominated  by  the  United 
States,  Her  Britannic  Majesty,  the  King  of  Italy,  the  Presi- 
dent of  the  Swiss  Confederation,  and  the  Emperor  of  Brazil ; 
the  conference  to  be  held  at  Greneva.  The  adjudication  was 
to  be  based  on  the  principles  of  the  following  three  rules, 
"  and  by  such  principles  of  international  law  not  inconsistent 
therewith  as  the  arbitrators  should  determine  to  have  been 
applicable  to  the  case  "  : — 

"  A  neutral  government  is  bound — 

Eirst,  to  use  due  diligence  to  prevent  the  fitting  out, 
arming  or  equipping,  within  its  jurisdiction,  of  any  vessel 
which  it  has  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  power  with  which  it 
is  at  peace ;  and  also  to  use  like  diligence  to  prevent 
the  departure  from  its  jurisdiction  of  any  vessel  intended 
to  cruise  or  carry  on  war  as  above,  such  vessel  having 
been  specially  adapted,  in  whole  or  in  part,  within  such 
jurisdiction,  to  warlike  use. 

Secondly,  not  to  permit  or  suffer  either  belligerent  to 
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make  use  of  its  ports  or  waters  as  the  base  of  naval 
operations  against  the  other,  or  for  the  purpose  of  the 
renewal  or  augmentation  of  military  supplies  or  arms, 
^  or  the  recruitment  of  men. 

Thirdly,  to  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to 
prevent  any  violation  of  the  foregoing  obligations  and 
duties. 

Her  Britannic  Majesty  has  commanded  her  high 
commissioners  and  plenipotentiaries  to  declare  that 
Her  Majesty's  Govemment  cannot  assent  to  the  fore- 
going rules  as  a  statement  of  principles  of  international 
law  which  were  in  force  at  the  time  when  the  claims 
mentioned  in  Article  I.  arose ;  but  that  Her  Majesty's 
Grovernment,  in  order  to  evince  its  desire  of  strengthening 
the  friendly  relations  between  the  two  countries,  and  of 
making  satisfactory  provision  for  the  future,  agrees  that, 
in  deciding  the  questions  between  the  two  countries 
arising  out  of  those  claims,  the  arbitrators  should 
assume  that  Her  Majesty's  Grovernment  had  undertaken 
to  act  upon  the  principles  set  forth  in  these  rules. 

And  the  high  contracting  parties  agree  to  observe 
these  rules  as  between  themselves  in  future,  and  to  bring 
them  to  the  knowledge  of  other  maritime  powers,  and  to 
invite  them  to  accede  to  them." 

It  is  particularly  to  be  noted  that  the  British  Grovernment, 
whilst  giving  adhesion  to  the  above  rules,  declined  to  admit 
that  they  were  in  force,  by  the  law  of  nations,  when  the 
claims  arose;  and  that  the  contracting  powers  agreed  to 
adopt  the  rules  in  future,  and  to  invite  other  powers  to  do 
the  same.  On  the  subject  of  these  rules  Mr.  Boyd,  the 
learned  editor  of  Wheaton's  International  Law  (a),  delivers 


(a)  2  Eng.  ed.  p.  521. 
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himself  thus  :— "  What  does  this  amount  to  ?  Simply  that 
England  agreed  that  her  liabilities  should  be  judged  of  by 
rules  which  she  admits  were  not  in  force  at  the  time  the  acts 
she  is  charged  with  were  done.  It  is  useless  to  rake  up  a 
past  quarrel,  but  it  is  much  to  be  regretted  that  the  noble 
spectacle  of  two  great  nations  referring  their  disputes  to  a 
peaceful  tribunal,  should  be  marred  by  the  tribunal  being 
bound  to  act  in  a  manner  contrary  to  all  the  known  prin- 
ciples of  justice.  To  consent  to  be  judged  by  ex  post  facto 
rules  is  a  sacrifice  which  few  care  to  make,  and  which  when 
made  is  not  likely  to  call  forth  imitation.  Another  fault  of 
the  treaty  lay  in  its  containing  no  definition  of  '  due  dili- 
gence,' and  thus  the  arbitrators  were  thrown  upon  general 
principles  to  ascribe  a  meaning  to  the  term." 

A  writer  in  the  "Edinburgh  Eeview"  of  July,  1884  (p.  279), 
describes  the  rules  as  "  a  gross  departure  from  the  established 
principles  of  the  law  of  nations,  adopted  apparently  for  a 
particular  purpose ;  and  so  far  from  having  been  adopted  by 
other  nations,  they  have  fallen  into  merited  oblivion,  and 
been  acceded  to  by  no  other  state."  Adding,  that  this 
"  extraordinary  transaction  is  probably  the  only  instance  in 
history  in  which  a  great  nation  broke  the  law  of  nations  in 
a  sense  directly  adverse  to  its  own  interest,  and  entered  a 
court  of  arbitration  only  to  invite  a  condemnation  which  might 
have  been  self-imposed."  Quoting  from  Mr.  Wharton's 
Commentaries  on  Law,  published  in  Philadelphia  in  1884, 
the  writer  remarks  that  Mr.  Wharton  repudiates  the  three 
rules  altogether.  Now  that  the  war  is  over,  says  Mr.  Wharton, 
"  political  opinion  in  the  United  States  has  swung  back  to 
its  old  bearings"  (6).  That  the  rules  did  not  embody  the 
law  of  nations  as  then  understood  is  evident ;  and  a  mere 
agreement,  on  the  part  of  certain  nations,  to  be  governed  by 

(i)  For  these,  see  The  Santissima  Trinidad,  7  Wheat.  283. 
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these  rules  in  the  future,  must  be  regarded  as  nothing  more 
than  a  private  compact  as  between  the  nations  parties  to  it. 

In  the  result,  four  out  of  the  five  arbitrators,  the  British 
representative  (Sir  Alexander  Cockburn)  dissenting,  signed 
an  award,  of  which  the  following  is  an  extract : — 

"Whereas,  with  respect  to  the  vessel  called  The 
Alabama,  it  clearly  results  from  all  the  facts  relative  to 
the  construction  of  the  ship,  at  first  designated  by  the 
No.  '  290 '  in  the  port  of  Liverpool,  and  its  equipment 
and  armament  in  the  vicinity  of  Terceira,  through  the 
agency  of,  the  vessels  called  The  Agrippina  and  The 
Bahama,  dispatched  from  Great  Britain  to  that  end,  that 
the  British  Grovernment  failed  to  use  due  diligence  in 
the  performance  of  its  neutral  obligations;  and  especially 
that  it  omitted,  notwithstanding  the  warnings  and 
official  representations  made  by  the  diplomatic  agents  of 
the  United  States  during  the  construction  of  the  said 
No.  '290,'  to  take  in  due  time  any  effective  measures 
of  prevention,  and  that  those  orders  which  it  did  give, 
at  last,  for  the  detention  of  the  vessel,  were  issued  so 
late  that  their  execution  was  not  practicable ; 

"And  whereas,  after  the  escape  of  that  vessel,  the 
measures  taken  for  its  pursuit  and  arrest  were  so  imper- 
fect as  to  lead  to  no  result,  and  therefore  cannot  be 
considered  sufficient  to  release  Great  Britain  from  the 
responsibility  already  incurred ; 

"And  whereas,  in  despite  of  the  violations  of  the 
neutrality  of  Great  Britain  committed  by  the  '290,' 
this  same  vessel,  later  known  as  the  Confederate  cruiser 
Alabama,  was  on  several  occasions  freely  admitted  into 
the  ports  of  colonies  of  Great  Britain,  instead  of  being 
proceeded  against  as  it  ought  to  have  been  in  any  and 
every  port  within  British  jurisdiction  in  which  it  might 
have  been  found ; 
n.  B  B 
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"And  whereas  the  Glovernmeiit  of  Her  Britannic 
Majesty  cannot  justify  itself  for  a  failure  in  due  dili- 
gence on  the  plea  of  the  insufficiency  of  the  legal  means 
of  action  which  it  possessed ; 

"Four  of  the  arhitrators,  for  the  reasons  above 
assigned,  and  the  fifth  for  reasons  separately  assigned 
by  him,  are  of  opinion, 

"  That  Great   Britain    has    in  the   case  failed,  by 

omission,  to  fulfil  the  duties  prescribed  in  the  first  and 

the  third  of  the  Eules  established  by  the  Sixth  Article 

of  the  Treaty  of  Washington." 

The  responsibility  of  the  British  Grovernment  for  the  acts 

of  certain  other  vessels  was  also  left  to  the  decision  of  the 

Convention,  and  the  following  conclusion  was  arrived  at  in 

respect  of  these,  viz. : — 

The  Florida,  built  at  and  issuing  from  Liverpool,  and 
subsequently,  notwithstanding  her  alleged  breach  of  neu- 
trality, freely  admitted  into  ports  within  the  British  juris- 
diction, and  treated  as  a  belligerent  cruiser: — The  British 
Government  to  be  held  responsible.  (The  circumstances  in 
this  case  were  somewhat  similar  to  those  in  that  of  The 
Alabama.) 

The  Shenandoah,  issuing  from  London,  and  converted  iuto 
a  cruiser  off  Madeira,  and  subsequently  enlisted  men  at 
Melbourne: — The  Government  not  liable  for  acts  prior  to 
arrival  at  Melbourne,  but  liable  for  her  acts  after  departure 
from  that  port. 

The  Tuscaloosa  (tender  to  Alabama)  x 

The  Clarence  \  : — These 

The  Taconey  and  The  Archer  (tenders  to  Florida)  ' 
vessels,  being  accessories,  must  follow  the  lot  of  their  prin- 
cipals. 

The  Retribution,  Georgia,  Sumter,  Nashville,  Tallahassee  and 
Chicamauga  : — The  Government  not  responsible. 
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The  Sallie,  Jeferson  Davis,  Music,  Boston  and  V.  H.  Joy: — 
Excluded  from  consideration  for  want  of  evidence. 

As  regards  the  damages,  the  following  conclusions  were 
arrived  at : — 

Costs  of  pursuit  of  the  Confederate  cruisers,  being  part  of 
the  general  war  expenditure : — Disallowed. 

Prospective  earnings,  inasmuch  as  they  depend  ia  their 
nattire  upon  future  and  uncertain  contiagenoies: — Disallowed. 

Douhle  claims,  i.e.,  on  behalf  of  owners  and  on  behalf  of 
underwriters,  in  respect  of  the  same  losses : — Disallowed. 

Claims  for  freight  to  be  disallowed  so.  far  as  they  exceeded 
net  freights.  On  these  conclusions,  the  Convention  awarded 
a  lump  sum  of  fifteen  millions  five  hundred  thousand  dollars 
as  compensation,  such  amount  being  held  to  cover  the  losses 
sustained,  and  a  reasonable  allowance  for  interest.  Date  of 
award,  14th  September,  1872. 

The  so-called  "indirect  claims"  were  dismissed  by  the 
arbitrators  at  the  outset  of  the  proceedings.  They  were 
for:  (1)  The  enhanced  rates  of  insurance  in  the  United 
States  occasioned  by  the  cruisers  in  question ;  (2)  The 
transfer  of  the  maritime  commerce  of  the  United  States 
to  England ;  and  (3)  The  prolongation  of  the  civil  war. 

For  a  reference  to  the  "  Eeasons "  of  Sir  Alexander 
Cockbum  for  refusing  to  sign  the  award  relative  to  The 
Alabama,  see  Kent's  International  Law,  2nd  ed.  p.  468. 

This  arbitrator's  comments  on  the  subject  of  the  "due 
diligence  "  required  to  be  shown  by  a  neutral  power  in  the 
prevention  of  outfit  of  vessels  for  belligerent  use,  and  similar 
conduct,  are  especially  worthy  of  perusal.  A  convenient 
summary  of  the  American  claims  and  the  British  rejoiaders 
in  the  cases  of  the  various  vessels  above  mentioned,  will  be 
found  in  Pitt  Cobbett's  Leading  Oases,  pp.  191 — 199.    A 

B  B  2 
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resume  of  the  Geneva  Arbitration  and  Award  is  supplied  in 
the  same  work,  pp.  199 — 204. 

The  Foreign  Enlistment  Act. — The  diplomatic  controversy 
arising  out  of  TAe  Alabama  claims  having  called  attention  to 
important  defects  in  the  British  Foreign  Enlistment  Act 
of  1819,  a  commission  was  appointed  to  report  on  the  Act, 
and,  as  a  result  of  their  deliberations,  a  new  statute,  entitled 
the  "Foreign  Enlistment  Act  of  1870  "(c),  repealing  the 
former  Act,  was  passed  by  both  Houses.  The  principal 
provisions  of  the  Act,  which  extends  to  all  the  British 
dominions,  are  as  follows : — 

§  4.  Illegal  Enlistment. — Penalties  provided  in  the 
case  of  any  British  subject  accepting,  without  per- 
mission, any  engagement  in  the  military  or  naval 
service  of  a  state  at  war  with  another  state  at  peace  with 
this  country  ;  or,  in  the  case  of  any  person  in  the 
British  dominions  inducing  any  other  person  to  enter 
into  such  an  engagement  (d). 

§  5.  Similarly,  in  the  case  of  any  such  persons  going 
on  board  any  ship  with  a  view  to  accepting  such  engage- 
ment, or  inducing  any  other  person,  &c. 

§  6.  Similarly,  for,  by  misrepresentation,  inducing  any 
person  to  leave  the  British  dominions  to  enter  into 
foreign  naval  or  military  service,  as  above. 

§  7.  Similarly,  in  the  case  of  any  master  or  owner  of 
a  ship  knowingly  having  on  board  persons  voluntarily  or 
by  misrepresentation  proceeding  abroad  to  accept  en- 
gagements as  above. 

§  8.  Illegal  Shipbuilding  and  Illegal  Expeditions. — 
Penalties  provided  in  the  case  of  any  person  in  the 

(c)  33  &  34  Vict.  0.  90. 

{d)  There  is,  under  the  common  law  of  nations,  no  prohihition  against  the 
enlistment  of  neutral  suhjecta  into  the  military  or  naval  service  of  bellige- 
rents. 
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British  dominions  building,  -without  licence  and  know- 
ingly, any  ship  to  be  employed  in  the  service  of  a 
belligerent  state,  as  above  ;  or  equipping  or  despatching 
any  such  vessel. 

Unless  such  building,  &c.,  shall  be  in  pursuance  of  a 
contract  made  before  the  commencement  of  the  hostilities ; 
in  which  case  he  shall  furnish  all  relative  particulars  to 
the  Secretary  of  State,  and  shall  guarantee  that  the 
vessel  shall  not  be  removed  without  licence  until  the 
termination  of  the  hostilities. 

§  9.  Any  ship  built  or  delivered  to  any  such  belli- 
gerent state,  or  to  the  agent  thereof,  shall  be  deemed  to 
have  been  so  built,  &c.,  with  a  view  to  such  delivery ; 
the  burden  of  proof  of  innocent  intent  to  lie  on  the 
builder,  &o. 

§  10.  Illegal  Equipment. — Penalties  provided  in  the 
case  of  any  person  ia  the  British  dominions  adding 
without  licence  to  the  number  of  guns,  or  exchanging 
the  guns,  or  being  concerned  in  the  augmentation  of 
the  warlike  force  of  any  ship  at  such  time  in  the  warlike 
service  of  a  belHgerent  state,  as  above. 

§  11.  Fitting-out  Expeditions. — Penalties  provided  in 
the  case  of  any  person  in  the  British  dominions  being, 
without  Kcence,  concerned  in  the  fitting  out  of  any  war- 
like expedition  to  proceed  against  the  dominions  of  any 
friendly  state. 

§  14.  Illegal  Prize. — During  a  war,  in  which  this 
country  is  neutral, — i£  any  prize  captured  within  the 
British  dominions,  or  captured  by  any  ship  built, 
equipped,  commissioned,  or  despatched,  or  the  force  of 
which  may  have  been  illegally  augmented,  as  above,  be 
brought  by  or  on  behalf  of  the  captors  within  the  British 
dominions, — it  shall  be  lawful  for  the  original  owner  of 
such  prize  to  apply  to  the  Admiralty  Court  to  seize  aiid 
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detain  it ;  and  the  same  shall,  on  due  proof  of  the  facts, 
be  restored. 

§  21  gives  power  to  the  officials  designated  to  seize  and 
detain  any  ship  liable,  as  above,  to  be  seized. 

§  30  (Interpretation  clause)  gives  a  comprehensive 
meaning  to  the  term  "  ship,"  and  states  that  "  equip- 
ping" shall  include  the  furnishing  a  ship  with  any 
tackle,  apparel,  furniture,  provisions,  arms,  munitions,  or 
stores,  &e. 

The  above  Act  is  set  forth  at  length  in  the  appendix  to 
the  treatises  on  International  Law  by  Wheaton  and  Kent. 
The  former  work  comprises  also  the  American  Act,  entitled 
the  "  Act  for  the  Punishment  of  certaia  Crimes  against  the 
United  States"  (1818)  (e). 

As  regards  the  first  Foreign  Enlistment  Act  passed  by 
Great  Britain,  and  the  first  of  such  Acts  passed  in  the 
United  States,  both  seem  to  have  owed  their  introduction 

(«)  In  Kent's  Intemat.  La^w  (2  Eng.  ed.  p.  288) ,  attention  is  drawn  to  two 
or  three  features  by  whicli  the  American  is  distinguished  from  the  British 
Act,  as  foUows ; — 

"  The  first  is  that  by  the  American  Statute  the  owners  or  consigTiors  of 
armed  vessels  sailing  out  of  the  United  States  are  to  give  a  bond  to  the 
United  States,  with  suflBcient  sureties,  prior  to  clearing  out,  in  double  the 
amount  of  the  value  of  the  vessel  and  cargo  on  board,  not  to  employ  them  to 
cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  property,  of 
any  friendly  power.  The  second  is,  that  the  collectors  of  customs  are 
authorized  and  required  to  detain  any  vessel  manifestly  built  for  war  pur- 
poses, and  about  to  depart  from  the  United  States,  when  circumstances  render 
it  probable  her  owner  intends  to  cruise  or  commit  hostilities,  until  the 
President's  decision  thereon  be  had,  or  untU  a  bond  be  taken.  Whilst  the 
third  is,  that  by  the  British  Act,  the  enlistment  of  troops  and  the  armament 
of  ships  within  the  British  dominions  are  not,  as  in  the  Ameiioan  Act  of 
Congress,  prohibited  absolutely,  but  only  if  they  take  place  without  the 
leave  and  licence  of  the  Crown,  signified  by  an  Order  in  Council,  or  by  a 
Proclamation." 

The  municipal  regulations  of  the  nature  of  Foreign  Enlistment  Acts 
established  by  other  powers  are  summarised  in  Pitt  Cobbett's  useful  work, 
"  Leading  Cases  on  International  Law,"  pp.  181 — 183. 
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muoh  more  to  a  desire  to  provide  protection  for  the  neutral 
tlian  to  any  sense,  on  the  part  of  the  neutral,  of  obligation 
towards  belligerents.  All  such  acts  should,  indeed,  be 
regarded  as  strictly  municipal,  and  not  as  being  intended  to 
in  any  way  interpret  the  obligations  of  neutrals  towards 
belligerents. 

So  recently  as  1887  proceedings  were  set  on  foot  under  the 
British  Act.  One  Sandoval,  a  foreigner  temporarily  resident 
in  England,  had  bought  certain  guns  and  ammunition  in 
England  which  he  sent  to  Antwerp.  At  Antwerp  these 
articles  were  put  on  board  The  Justitia,  which  then,  with 
Sandoval  on  board,  sailed  under  the  British  flag  ostensibly 
for  Trinidad.  Subsequently  a  foreign  flag  was  run  up  in 
place  of  the  British,  and  the  vessel,  on  arriving  at  a 
Venezuelan  port,  took  in  tow  a  flotilla  of  boats  filled  with 
armed  men.  After  shelling  a  Yenezuelan  custom  house  at 
long  range  and  engaging  a  Yenezuelan  cruiser — in  the  latter 
of  which  enterprises  The  Justitia  got  the  worse  of  it — the 
vessel  retired  to  San  Domingo.  The  defendant,  Colonel 
Sandoval,  was  subsequently  arrested  in  England  for  violating 
clauses  8  and  11  of  the  above  Act  of  1870,  of  which  offence 
he  was  found  guilty.  The  Court,  observing  that  any  future 
case  would  be  visited  with  much  severer  punishment,  passed  a 
sentence  of  one  month's  imprisonment,  500/.  fine  and  the 
costs  of  the  proceedings  (/). 

Hospitality  to  Belligerent  Warships. — The  permission  to 
belligerent  vessels  of  war  to  enter  neutral  ports;  or  the 
refusal  of  such  permission;  or  the  granting  of  a  qualified 
permission;  is  a  matter  in  the  sole  discretion  of  neutral 
powers,  and  the  granting  or  refusal,  as  the  case  may  be, 

(/)  Beg.  V.  Sandoval,  16  Cox's  C.  L.  C,  Pt.  III.,  described  as  the  first 
case  occurring  under  the  Act ;  hut  vide  The  Gauntlet,  and  The  International, 
p.  382,  infra. 
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of  permission,  is  not  to  he  construed  as  an  unfriendly  act 
towards  either  belligerent.  But  this  axiom  is  subject  to 
the  principle  that  neutrals  must  act  impartially ;  they  must 
not  permit  to  the  one  belligerent .  a  privilege  which  they 
deny  to  the  other.  In  the  absence  of  any  neutral  procla- 
mation a  belligerent  is  entitled  to  assume  that  the  hospitality 
of  the  neutral  ports  will  be  extended  to  him,  as  in  times  of 
peace.  A  neutral,  whilst  permitting  the  entry  of  the  public 
armed  vessels  of  belligerents,  may  by  proclamation  deny 
admission  to  privateers.  Thus,  during  the  war  with  Russia 
in  1854,  the  various  neutral  Baltic  and  Mediterranean 
powers  issued  proclamations  forbidding  privateers  to  enter 
their  ports  unless  under  stress  of  weather,  Sweden  prohibiting 
such  vessels  even  from  remaining  in  her  roadsteads.  In  the 
same  war,  the  latter  power,  with  Norway,  in  a  proclamation 
conceding  permission  to  belligerent  warships  to  enter  its 
.ports  generally,  reserved  to  itself  the  right  to  refuse  admission 
to  certain  military  ports  named  in  the  notice.  A  similar 
note  was  issued  by  Denmark  (a). 

But  the  general  denial  of  the  right  of  entry  of  armed 
belligerent  vessels  would  presumably  not  be  held  to  apply  in 
the  case  of  a  vessel  seeking  a  neutral  port  for  succour  when  in 
distress ;  as,  for  instance,  to  escape  from  pressing  dangers  of 
the  seas,  to  effect  necessary  repairs,  to  obtain  medical  assist- 
ance or  to  supply  an  urgent  need  of  water  or  provisions; 
hospitality  being  regarded  in  such  cases  as  the  common  duty 
of  humanity.  But  a  vessel  entering  in  such  circumstances 
would  be  required  to  depart  as  soon  as  her  wants  had  been 
supplied. 

The  right  of  neutrals  to  permit  or  prohibit  the  entry  of 
belligerent  warships,  or  to  regulate  the  admission  of  these 
vessels,  extends  equally  to  the  prizes  seized  by  belligerent 


{ff)  TwiBs's  Internat.  Law,  p.  447. 
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vessels ;  and  leave  may  te  granted  or  refused  to  belligerents  to 
sell  their  prizes  in  tte  neutral  ports.  Some  there  are  who  hold, 
and  the  modern  tendency  seems  to  he  in  support  of  this  view, 
that  the  granting  of  this  privilege  is  inconsistent  with  the 
conditions  of  strict  neutrality  ;  but  it  can  hardly  be  doubted 
that  a  iond  fide  possessor  of  property  may  traffic  with  it  in 
every  country  where  the  sovereign  does  not  choose  to  establish 
a  difierent  rule  {h).  In  the  American  Civil  "War,  Great 
Britain  issued  injunctions  prohibiting  the  armed  vessels  of 
either  belligerent  from  carrying  their  prizes  into  British 
ports,  and  similar  instructions  were  issued  by  France  and 
Spain.  It  was,  moreover,  subsequently  declared  that  the 
British  prohibition  applied  not  only  to  captured  vessels  but 
also  to  prize  cargoes  transhipped  to  armed  vessels.  And  no 
warship  was  to  be  supplied  with  coal  more  than  once  in  three 
months,  and  any  coal  supplied  was  to  be  only  sufficient  to 
carry  the  ship  to  the  nearest  port  of  her  own  country.  Any 
vessel  putting  in  for  supplies  or  repairs  was  to  be  required  to 
depart  within  twenty-four  hours,  or  so  soon  as  her  wants  had 
been  supplied  («'). 

Belligerents  have  the  right  to  convert  their  prizes  into 
warships  after  condemnation,  and  any  vessels  so  converted 
would  be  entitled  to  share  the  privileges  extended  to  warships 
generally.  If  converted  without  condemnation,  it  is  an  open 
question  how  such  vessels  should  be  regarded  by  neutrals  {j). 

In  1854  both  Spain  and  Portugal  published  stringent 
decrees  against  affording  facilities  to  the  belligerents  {k),  on 
the  part  of  the  national  subjects;  and  on  the  outbreak  of 
hostilities  between  France  and  Germany  in  1870,  H.  M. 


(A)  Kent's  Interaat.  Law,  p.  313. 

(j )  London  Gazette,  15  Dec.  1863.     On  this  subject  generally,  vide  Wheat. 
Int.  Law,  2  Eng.  ed.  505-6. 

[j)   Vide  Wheat.  Int.  Law,  2  Eng.  ed.  506. 
(A-)  44  State  Tapers,  12  April,  1854. 
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G-OYernment  issued  a  circular  letter  declaring  that  belligerents 
would  not  be  allowed  to  bring  their  prizes  into  British  waters 
except  under  pressure  of  necessity.  Belligerent  vessels  dis- 
regarding this  notice  were  to  be  immediately  ordered  to  quit, 
and,  if  necessary,  compelled  to  do  so  by  force  (I). 

If  the  capture  of  a  prize  shall  have  been  effected  in  viola- 
tion of,  or  after  illegal  augmentation  (m)  of  the  crew  of  the 
capturing  vessel  within,  the  neutral  territory,  the  neutral 
power  should,  in  the  event  of  the  vessel  being  brought  within 
the  neutral  territory,  require  its  restoration  to  the  original 
owner,  regardless  of  any  decree  of  condemnation  passed 
upon  it  by  a  prize  court  of  the  captors,  and  notwithstanding, 
as  it  is  asserted,  that  the  prize  may  have  been  previously 
taken  infra  prcesidia  of  the  captors'  country  (w).  If  the 
neutral  power,  on  being  applied  to,  should  improperly 
decline  to  exercise  its  right  to  restore  a  vessel  captured  in 
violation  of  neutral  rights,  the  government  of  the  injured 
belligerent  is  entitled  to  demand  compensation  from  the 
neutral  (o).  In  other  cases  of  prize  carried  into  neutral 
ports,  the  neutral  power  has  no  right  to  inquire  into  the 
propriety  of  the  capture  {p). 

A  summary  of  a  Declaration  on  the  part  of  the  United 
States  Grovernment,  of  the  American  views,  so  far  as  they 
relate  to  the  privilege  of  asylum  within  neutral  waters,  is  to 
be  found  in  Twiss's  Law  of  Nations  in  Times  of  War, 
pp.  453,  454. 

[l)  state  Papers,  vol.  61,  1093.  Declarations  of  neutrality  were  also 
issued  by  the  United  States,  Peru,  &c.,  that  of  the  latter  power  prohibiting 
the  sale  of  contraband  of  war,  and  placing  restrictions  on  the  sale  of  coal. 
Vide  State  Papers,  vol.  61,  pp.  656,  665,  &c. 

(m)   Vide  p.  62,  supra. 

[n)  Wheat.  Int.  Law,  2nd  Eng.  ed.  504.  For  the  Belligerent  Obligation 
"  Eespect  of  Neutral  Territory,"  vide  p.  311,  supra. 

(o)  The  General  Armstrong,  Ortolan,  Diplom.  de  la  Mer,  2,  p.  300. 

[p)  Vide  pp.  62,  317,  supra,  for  remarks  relative  to  the  sale  of  prizes  within 
neutral  territory. 
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The  Twenty-four  Hours  Rule. — It  is  an  estatlished  rule  of  the 
law  of  nations  that  when  warships  helonging  to  adverse  bellige- 
rents shall  be  in  a  neutral  port  together,  on  one  of  such  vessels 
putting  to  sea,  that  of  the  adverse  belligerent  shall  not  be  per- 
mitted to  leave  for  twenty-four  hours  following.  Thus,  in 
1759,  when  a  British  fleet  had  entered  Cadiz  where  a  French 
warship  was,  at  the  time,  lying  at  anchor,  the  governor  of 
Cadiz  sent  a  requisition  to  the  English  admiral  to  permit  the 
French  vessel — Great  Britain  being  then  at  war  with  France 
— ^to  sail  at  least  twenty-four  hours  before  the  departure  of  the 
British  fleet ;  and  the  admiral  at  once  acceded  to  this  request. 
During  the  Ajnerican  Civil  War  this  rule  was  on  one  occa- 
sion evaded  by  the  Northern  States  in  the  following  manner : — 
The  Confederate  cruiser  Nashville  having  put  in  to  South- 
ampton, the  Federal  corvette  Tuscarora  stationed  herself  off 
the  port,  but  within  the  neutral  limits.  So  soon  as  the 
Nashmlle  got  ready  to  sail,  the  agents  of  the  Tuscarora  noti- 
fied the  latter  vessel,  which  thereupon  put  to  sea.  This  pre- 
vented the  departure  of  the  Nashville  for  twenty-four  hours, 
and  before  that  time  had  elapsed  the  Tuscarora  would  have 
again  returned  to  her  moorings.  By  repeating  this  manoeuvre 
whenever  the  Nashville  was  reported  to  be  getting  ready  for 
sea,  the  latter  was  prevented  from  leaving  port  at  all.  To 
guard  against  similar  devices  in  other  cases,  it  was  provided 
by  a  British  Order  in  Council  that  any  belligerent  vessel 
enteriag  a  British  port  during  hostilities  should,  in  the 
absence  of  valid  reason  to  the  contrary,  be  required  to  depart 
within  twenty-four  hours  after  entrance  {q). 

A  neutral  power  has  also  the  right  to  prohibit  belligerent 
vessels  from  lying  in  wait  for  the  enemy's  vessels  at  the 
mouths  of  the  neutral  rivers  or  harbours  (r)  ;  or  from  sending 


(q)  Pitt  Gobbett's  Leading  Cases,  p.  199  ;  55  State  Papers,  816. 
(r)  The  Anna,  p.  312,  supra. 
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out  boats  from  the  neutral  port  to  attack  an  enemy's  vessels 
lying  outside  the  neutral  jurisdiction  (s). 

Augmentation  of  Forces  of  Belligerent  Vessels.— According 

to  the  law  of  nations,  as  it  would  seem,  a  neutral  state  may, 

without   any  hreach   of  her  neutrality,  permit  helligerent 

vessels  to  be  equipped  or  to  augment  their  forces  within  the 

neutral  territory ;  but  belligerents  have  no  right  to  assume 

this  permission.      That  is  to   say,   if   a    belligerent    thus 

augments  his  force  without  express  permission  he  is  guilty  of 

a  violation  of  neutral  rights.     This  was  clearly  laid  down  in 

the  United  States  by  several  decisions  on  the  American  Act 

of  1794  {t).     This  principle,  however,  is  apparently  not  to 

be  carried  so  far   that  belligerent  vessels  shall  not  equip 

themselves  to  the  same  extent  as  would  he  permissible  to 

merchant  vessels ;   but  that  they  must  not  go  beyond  this 

limit.      If,  notwithstanding,  a  belligerent  vessel  should  be 

illegally  equipped  or  fortified,  and  should  thereafter — that  is, 

during  the   succeeding  cruise — effect  captures,  the  neutral 

power  has  the  right,  or  rather  is  under  the  obligation,  to 

seize  and  restore  any  of  such  prizes  which  may  he  brought 

within  the  neutral  jurisdiction ;  and  the  offenders,  moreover, 

may  be  subject  to  penalties.     But  so  far  as  the  owners  of 

the  vessel  thus  captured  and  restored  are  concerned,  there 

the  mattej:'  ends.     The  restitution  is  made  in  justification  of 

neutral  rights,  and  not  as  rectifying  a  wrong  done  to  the 

belligerent  nation  to  which  the  prize  belonged :   so  that  no 

damages  will  be  awarded  against  the  captors  (««).      In  1828 

when  conflicting   claims   arose  to  the  throne  of  Portugal, 

England  prohibited  any  equipment  of  vessels  in  her  ports  on 


(s)  The  Twee  Gebroeders,  p.  313,  supra. 

{t)  E.g.,  Brig  Alerta-v.  Bias Moran,  9  Cranch,  365.     And  videp.  354,  supra. 

(m)  Za  Amistad  de  Sites,  5  Wheat.  385. 
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the  part  of  either  belligerent ;  and  an  armament  having  not- 
withstanding been  smuggled  out  of  Plymouth  in  the  interests 
of  one  of  the  claimants,  a  naval  force  was  sent  in  pursuit  of 
it,  and  prevented  the  squadron  from  engaging  in  hostilities  at 
the  island  of  Tereeira,  as  had  been  contemplated.  But,  as 
appears  above,  the  Foreign  Enlistment  Acts,  both  of  this 
country  and  of  the  United  States,  definitely  prohibit,  on  the 
part  of  the  neutral  subjects,  any  abetting  of  such  augmenta- 
tion of  forces  (x),  and  provide  for  the  restitution  of  prizes  as 
already  mentioned. 

Neutrals  are  entitled  to  insist  that  their  territory  shall  be 
respected  by  belligerents,  and  the  latter  are  under  the  obli- 
gation to  observe  this  requirement  (j/).  It  has  been  held  in 
the  United  States  that  a  foreign  vessel  guilty  of  a  breach  of 
municipal  laws  may  be  pursued  on  the  high  seas,  and  brought 
back  for  adjudication ;  but  such  a  right  could  scarcely  be 
maintained.  So  recently  as  1857,  the  Neapolitan  Grovern- 
ment  seized  and  condemned  a  Sardinian  merchant  vessel — 
The  Cagliari — whose  ofiicers  were  alleged  to  have  taken 
part  in  excesses  on  Neapolitan  territory,  and  imprisoned  her 
crew,  amongst  whom  were  two  Englishmen.  It  was  found 
on  the  facts  that,  as  no  war  existed  at  the  time,  the  seiziire 
of  the  vessel  was  altogether  illegal ;  and  an  indemnity  of 
3,000/.  was  ultimately  paid  to  the  British  Grovernment  on 
behalf  of  the  two  Englishmen  wrongfully  detained  and  im- 
prisoned (z) . 

Assistance  to  Belligerents. — If  the  subjects  of  a  neutral 
state  render  assistance  to  a  belligerent,  the  fact,  it  is  to  be 

[x]  See  ^  10  and  14  of  the  Britisli  Act,  p.  373,  supra.  For  oases  deciding 
wliat  constitutes  illegal  equipment,  see  Wheaton's  Infemat.  Law,  2  Eng.  ed. 
pp.  S12— 519. 

(y)   Vide  p.  311. 

(«)  For  remarks  on  this  (Cagliari)  case,  and  on  The  Virginius  (1873),  and 
Huascar  (1877),  see  Wheaton's  Intemat.  Law,  2  Eng.  ed.  pp.  169—173;  also 
p.  435,  infra. 
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apprehended,  does  not  by  the  law  of  nations  taint  the  neutral 
state  with  any  violation  of  neutral  duties.  Indeed,  if  the 
state  should  itself  render  such  assistance,  short  of  taking  any 
step  which  might  reasonahly  be  interpreted  as  an  actual 
interference  in  the  hostilities,  this  action  would  not  be  any 
breach  of  neutrality  so  long  as  the  state  was  ready  to  impar- 
tially render  similar  aids  to  both  belligerents  without  distinc- 
tion. And,  as  we  have  seen  {a),  no  municipal  enactments 
limiting  or  prohibiting  such  assistance  should  be  regarded  as 
an  admission  of  obligation  imposed  by  the  law  of  nations. 
As  between  the  neutral  state  and  its  subjects,  however,  any 
such  enactments  become  of  material  importance.  An  instance 
of  this  was  supplied  by  The  Gauntlet,  in  1870  {b).  A  Prussian 
merchant  vessel,  captured  by  a  French  man-of-war,  was  driven, 
whilst  in  charge  of  a  prize  crew,  to  take  shelter  in  the  Downs, 
and  an  English  tug  was  engaged  by  the  French  consul  at 
Dover  to  tow  her  to  Dunkirk.  This  the  tug  did,  and  was  in 
consequence  proceeded  against  for  breach  of  the  Foreign 
Enlistment  Act  (c).  Judgment  was  given  by  the  Admiralty 
Court  in  favour  of  the  tug,  but  this  decision  was  reversed  on 
appeal  to  the  Privy  Council,  which  held  that  the  engagement 
to  tow  the  prize  with  her  prisoners  and  crew,  into  French 
waters,  was  despatching  a  ship  within  the  meaning  of  the 
section,  and  the  tug  was  declared  to  be  forfeited  to  the 
Crown. 

The  case  of  The  International  (d),  which  does  not  appear  to 
have  been  carried  beyond  the  Admiralty  Court,  may  also  be 
considered  in  this  connexion.  The  vessel  belonged  to  an 
English  company  which,  during  the  Franco-Prussian  war, 
had  contracted  with  the  French  Government  to  lay  certain 
submarine  cables   on  the  French  coast.     The  undertaking 

(a)    Vide  p.  365,  supra. 
(i)  L.  E.  4  P.  0.  184. 

(c)  Vide  §  8,  p.  372,  stipra. 

(d)  L.  E.  3  A.  &  E.  321. 
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was  purely  commercial  in  its  design,  but  the  steamship  was 
detained  by  the  British  authorities  on  the  ground  that  she 
was  engaged  contrary  to  the  provisions  of  the  Foreign 
Enlistment  Act, — for,  it  was  argued,  the  proposed  lines  of 
telegraph  could  be  made  available  to  promote  military  pur- 
poses on  the  part  of  France.  The  ship  was,  however,  on  an 
application  of  the  owners,  released  by  the  Admiralty  Court. 
The  possibility  that  the  cable  might  be  used  for  military  pur- 
poses did  not,  the  Court  decided,  divest  the  transaction  of  its 
primary  commercial  character,  or  clothe  with  a  military  or 
naval  character  withia  the  meaning  of  the  Act  the  service  to 
be  rendered.  But  as,  in  the  opinion  of  the  Court,  there 
was  a  reasonable  and  probable  cause  for  the  detention,  no 
order  was  made  as  to  costs  or  damages  (e). 

By  the  law  of  nations  a  neutral  power  is  permitted  to 
fulfil  pre-existing  treaty  engagements,  such  as  the  furnish- 
ing of  limited  succours  to  another  nation  ia  case  its 
territory  should  be  invaded  by  a  third  nation,  without  being 
deemed  guilty  of  a  breach  of  neutral  obligations.  Thus,  in 
1788,  Denmark  furnished  certain  ships  and  troops  to  Russia, 
in  her  war  with  Sweden,  in  accordance  with  the  conditions  of 
a  previous  treaty,  and  Sweden  accepted  the  Danish  declara- 
tion of  amity,  declaring,  however,  at  the  same  time  that  the 
practice  was  inconsistent  with  the  practice  of  the  law  of 
nations.  On  this  point  the  learned  editor  of  Wheaton's 
International  Law  (/)  gives  the  following  pertinent  extract 
from  Sir  R.  Phillimore's  work  : — "  There  remains  the  grave 
question  whether  a  state  has  any  right  to  stipulate  in  time  of 
peace  that,  when  the  time  of  war  arrives,  it  will  do  the  act  of 
a  belligerent  and  yet  claim  the  immunity  of  a  neutral," — and 

(e)  For  other  cases,  see  Burton  v.  Pmkerton,  36  L.  J.  Ex.  137 ;  Reg.  v. 
CarKn  (The  Salvador),  L.  K.  3  P.  C.  218 ;  Eeg.  v.  Corbett,  4  Eos.  &  Fin. 
555. 

(/)  2  Eng.  ed.  by  Boyd,  p.  495. 


384         Neutral  Rights  and  Obligations. 

the  conclusions  as  to  this  inquiry  are,  as  miglit  be  supposed, 
against  such  a  proposition. 

With  respect  to  loans  made  to  helligerents  by  neutrals : — 
If  the  loan  be  made  by  or  with  the  consent  or  collusion  of  the 
neutral  government,  the  act  would,  it  appears,  be  regarded  as 
a  violation  of  neutrality.  But  private  loans  made  by  neutral 
subjects,  without  the  cognizance  of  their  government,  would 
no  doubt  stand,  as  regards  their  legality,  on  the  same  footing 
as  the  shipment  of  contraband  of  war  by  individuals.  Much 
would,  however,  depend  on  the  circumstances  in  which  the 
loan  was  made  {g) . 


Insurance. 

The  obligations  implied  under  a  warranty  of  neutrality  will  he 
set  fortL.  presently  under  the  head  "War  Warranties"  (h).  With 
respect  to  the  effect  of  municipal  regulations  on  the  legality  of 
insurance,  it  should  be  observed  that  no  shipment  or  traffic  pro- 
hibited by  British  municipal  law  is  capable  of  insurance  within 
the  national  jurisdiction. 

As  regards  the  subject  of  marine  insurance  in  connexion  with 
the  rights  of  neutrals,  it  may  here  suffice  to  remark  generally 
that  any  traffic  lawfully  open  to  neutrals  would  appear  to  be 
primd  facie  capable  of  insurance  by  them  (i) ;  although,  as  it 
need  scarcely  be  observed,  there  may,  owing  to  the  existence  of 
hostilities,  be  peculiar  circumstances  or  risks  allied  to  the  traffic 
which  it  may  be  advisable  to  expressly  communicate  to  the 
underwriter  at  the  time  of  effecting  the  insurance,  in  order  to 
preclude  any  subsequent  question  as  to  the  perils  contemplated 
by  him. 

As  we  have  already  seen  {h),  a  neutral  may  lawfully  carry  the 

(g)  Vide  p.  413,  infra. 

[h)   Vide  p.  386. 

(i)  Vide  remarks  on  p.  357,  supra,  relative  to  neutral  goods  on  enemy 
ships ;  and  on  p.  193,  supra,  relative  to  the  insurance  of  contraband  shipped 
ty  neutrals  to  the  enemy. 

(i)  Vide  p.  355,  supra. 
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goods  of  belligerents,  subject  to  the  risk  of  capture  where  the 
Declaration  of  Paris  or  other  treaty  does  not  secure  immunity  to 
belligerent  goods  under  the  neutral  flag.  As  regards  freight 
payable  on  delivery  of  permissible  belligerent  goods,  the  captor 
must  pay  it  to  the  carrier  {I). 

Neutrals  may  also  ship  by  belligerent  merchant  vessels,  though 
in  so  doing  they  must  take  their  chance  of  the  vessel  being  cap- 
tured. Should  this  contingency  occur,  the  captors  may,  if  they 
so  elect,  carry  the  goods  to  their  destination  and  so  earn  the 
freight ;  or,  as  it  would  seem,  they  may  land  them  for  account 
and  risk  of  the  neutral  owner  (m). 

The  position  in  respect  of  neutral  goods  pre-empted  by 
belligerents,  or  placed  under  arrest  or  embargo,  has  been 
detailed  on  pp.  244 — 253,  supra.  The  subject  of  costs  incurred 
by  neutrals  with  the  view  to  procure  the  restoration  of  their  pro- 
perty wrongfully  seized  by  belligerents  has  been  briefly  reviewed 
on  pp.  336  et  seq. 


With  this  Chapter  ends  our  Summary,  for  mercantile  pur- 
poses, of  the  Law  of  Nations  from  its  maritime  aspect,  during 
time  of  war.  It  now  only  remains  to  set  before  the  reader  a 
brief  review  of  those  mercantile  considerations  not  already 
dealt  with  which  are  specially  interesting  in  the  same  con- 
nexion. What  these  considerations  are  will  appear  on  refer- 
ence to  the  explanatory  remarks  on  pp.  6 — 7,  supra. 

{I)   Vide  p.  339,  supra.  (m)   Vide  p.  358,  supra. 
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"Warranted  Neutral." — A  warranty  of  neutrality  of  a  vessel 
implies  that  she  is  owned  by  a  neutral  state,  and.  that  she  shall 
he  navigated  with  due  respect  to  the  ohligations  imposed  upon 
neutrals  by  the  common  law  of  nations.  To  act  contrary  to  this 
law  is  to  break  the  warranty  and  void  the  insurance.  The 
obligations  in  question  have  already  been  considered  in  their 
several  places,  and  reference  to  the  relative  considerations  of 
marine  insurance  has  been  made  at  the  same  time.  The  obliga- 
tions as  regards  the  shipowner  are  these  : — 

(i)  To  respect  blockades p.  104 

(ii)  Not  to  carry  contraband  of  war  ;  i.  e.  articles  intended 

for  the  warlike  uses  of  belligerents 156 

(This  obligation  is,  however,  of  a  qualified  kind,  the 
penalty  for  its  breach  being  ordinarily  confined  to  loss 
of  freight  of  the  confiscated  articles.  See  the  remarks 
below  relative  to  the  insurance  of  contraband  of  war 
generally.) 

(iii)  Not  to   carry  despatches  or  military  persons   of   a 

belligerent  state 201 

(iv)  Not  to  resist  visit  and  search    212 

(v)  Not  to  sail  under  convoy  or  to  ship  by  armed  belli- 
gerent vessels 213 

(vi)  Not  to  attempt  a  rescue     , 216 

(vii)  Not  to  falsify,  destroy,  or  suppress  shipping  papers, 

or  carry  false  papers 219 

(viii)  To  carry  and  exhibit  all  usual  shipping  papers 224 

(ix)  Not  to  engage  in  the  privileged  trade  of  a  belligerent 
state,  or  in  any  trade  deemed  by  the  law  of 
nations  illicit 233 
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With  respect  to  the  obligations  of  the  cargo  owner,  as  a  general 
principle  he  is  held  not  to  he  hound  by  the  act  of  the  master, 
unless  the  former  be  the  owner  of  both  ship  and  cargo,  or 
cognisant  in  fact,  or  by  presumption,  of  the  intended  violation 
of  the  law  ;  or  the  master  be  his  agent.  If  the  circumstances  of 
the  breach  point  to  the  conclusion  that  it  has  been  attempted  in 
accordance  with  design  antecedent  to  the  voyage,  the  cargo  wiU 
be  held  bound ;  but  if,  on  the  contrary,  the  breach  spring  out  of 
an  unforeseen  emergency,  then  the  cargo  will  be  deemed  primd 
facie  innocent  of  the  oifence  (a).  Whether  in  any  case  loss  or 
damages  arising  out  of  such  breaches  of  the  law  can  be  attributed 
to  barratry  of  the  master  wiU  depend  upon  the  circumstances. 

With  respect  to  the  insurance  of  contraband  of  war,  neutral 
subjects  may,  as  has  been  indicated  (i),  ship  and  insure  such 
goods  without  breach  of  the  neutral  warranty,— for  though  the 
contraband  articles  are  subject  to  confiscation,  the  fact  of  their 
shipment  by  individuals  does  not  technically  involve  a  breach  of 
neutrality.  But  if  there  be  an  express  warranty  against  con- 
traband, a  breach  of  this  warranty  on  the  part  of  the  assured 
will  of  course  void  the  insurance  (c).  And  the  policy  may  also 
be  voided  on  the  ground  of  concealment  of  material  fact,  if  it 
should  appear  that  the  underwriter  was  not  informed  of  the 
intention  to  ship  contraband,  and  the  circumstances  were  not  such 
as  to  charge  him  with  implied  knowledge  of  this  intention  {d). 

The  principles  on  which  has  to  be  decided  the  question  of 
ownership  of  property  in  transitu  have  already  been  considered 
under  the  head  Domicile  (e).  Further  illustrations  in  Arnould's 
treatise  on  Marine  Insurance  (5th  ed.,  pp.  611^614)  indicate 
that  a  warranty  of  neutrality  is  strictly  construed  by  the  Courts. 
A  neutral  warranty  is  complied  with  if  the  property  be  neutral 
at  the  commencement  of  the  risk,  and  a  subsequent  declaration 

(a)  The  Vrow  Judith,  1  Rob.  150;  The  Imina,  3  Eob.  169  ;  The  Rosalie 
and  Betty,  2  Roh.  343,  351 ;  The  Alexander,  i  Rob.  93  ;  The  Elsebe,  5  Rob. 
173  ;  The  Shepherdess,  6  Rob.  262-. 

(S)  Pp.  160,  188,  200,  supra. 

[c)  Vide  Seymoiir  v.  Lo.  and  Prov.  Insoe.  Co.,  p.  199,  siipra.  Vide  also 
p.  403,  infra. 

[d)  P.  193,  swpra. 

[e)  P.  15,  supra. 

cc2 


388  War  Waeeanties. 

of  hostility  will  not  release  the  underwriter ;  this  is  a  risk  which 
he  must  be  held  to  have  taken  upon  himseli  (/) ;  except  that 
if  hostilities  should  occur  between  the  governments  of  the 
assured  and  of  the  insurer,  the  insurance  then  becomes  void  as 
being  contrary  to  the  war  policy  of  the  country  of  the  insurer  {g). 

If  a  ship,  not  in  fact  neutral,  be  so  warranted,  the  contract 
is  void  from  the  commencement,  and  the  underwriter  will  be 
discharged,  whatever  may  be  the  cause  of  the  vessel's  loss  {h). 

It  has  been  explained  above  (i)  that  false  or  simulated  papers 
must  not  be  carried,  unless  under  express  licence  in  the  policy. 
In  the  same  place  reference  has  been  made  to  the  consequences 
of  carrying  suspicious  papers,  and  belligerent  property  under  a 
disguise  of  neutrality. 

Neutral  goods  are  not  liable  to  seizure  on  the  fact  of  shipment 
by  belligerent  merchant  vessels,  so  long  as  such  vessels  are 
unarmed  and  not  under  convoy;  consequently  such  a  shipment 
is  no  breach  of  a  neutral  warranty  of  the  goods  (/). 

The  warranty  of  neutrality  may  be  explicit,  as  "warranted 
neutral  ship  and  neutral  property" ;  "  warranted  neutral" :  or  it 
may  be  implied  in  the  description  of  the  vessel,  as,  for  instance, 
"a  Danish  brig,"  "the  Swedish  ship  Sophia"  such  wording 
amounting  to  a  warranty  that  the  vessel  has  the  national 
character  thus  ascribed  to  her  (/c).  A  vessel  so  described  must 
carry  shipping  papers  in  accordance  with  any  relative  subsisting 
treaties  (^).  It  is,  in  fact,  a  standing  condition  of  the  neutral 
warranty  that  the  vessel  shall  be  properly  documented,  both  in 
accordance  with  the  general  requirements  of  the  law  of  nations, 
and  of  any  special  treaties  operating  in  a  particular  case  {m). 
The  papers  generally  regarded  as  necessary  proofs  of  nationality 
have   already  been  enumerated  (ra).      Failure   in   this   respect 

(/)  Eden  v.  ParMnson,  2  Doug.  732. 

ig)   Vide  Amould's  Inaoe.,  5th  ed.  p.  610,  note. 

(A)  'Woolmer  v.  Muilman,  4  Burr.  1419  ;  1  Blao.  E.  427 ;  Pemandes  v.  Da 
Costa,  Park's  Insoe.,  8th  ed.  p.  407. 

(i)  P.  231. 

{j)  Amould,  5th  ed.  p.  622. 

(Jc)  Arnould,  6th  ed.  p.  589. 

{I)  Baring  v.  Claggett,  3  B.  &  P.  201 ;  S.  C,  5  East,  398 ;  Lothian  v. 
Henderson,  3  B.  &  P.  499. 

{m)    Vide  p.  228,  supra, 

[n)    Vide  p.  224,  s«pra. 
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constitutes  a  breacli  of  neutrality,  and  voids  the  policy  ab  initio  ; 
a  result  whicli  is  also  involved  by  a  breach  of  any  other  of  the 
neutral  obligations  set  forth  above  (o).  But  if  a  merely  transi- 
tory breach,  involving  no  loss  or  injury,  should  occur,  it  has 
been  suggested  {p)  that  this  should  not  necessarily  absolve  the 
underwriter  from  a  subsequent  loss  in  no  way  consequent  on  the 
breach.  For  instance,  if  a  master  should  improperly  refuse  to 
produce  the  necessary  documentary  proofs  of  nationality  to  a 
belligerent  cruiser,  such  conduct  would  be  a  breach  of  neutral 
warranty ;  and  if  the  ship  should  be  condemned  in  consequence, 
the  underwriter  would  be  discharged ;  but  that  if  she  should  be 
released,  and  be  subsequently  lost  by  perils  of  the  seas,  the 
assured  should  not  be  deprived  of  his  indemnity  on  the  mere 
ground  of  the  previous  breach. 

In  every  policy  effected  on  the  shipowner's  account,  the  con- 
dition is  implied  that  the  vessel  shall  carry  the  proper  proofs 
of  her  nationality,  quite  apart  from  any  question  of  neutral 
warranty  {q).  But  failure  to  comply  with  this  requirement 
absolves  the  underwriter  only  when  the  vessel  is  condemned  on 
the  ground  of  want  of  proper  documents  {r).  And  as  has 
already  been  indicated,  it  would  appear  that  the  underwriter  is 
discharged  only  when  his  contract  is  with  the  shipowner,  not 
■when  it  is  with  the  cargo -owner  («). 

In  considering  a  foreign  condemnation,  the  grounds  of  which 
are  not  explicitly  defined,  the  Court  will  examine  the  sentence  as 
a  whole,  in  order  to  arrive  at  the  real  grounds  of  the  judg- 
ment (/).  It  is  held  in  the  United  States  that  whether  the 
grounds  of  the  condemnation  by  the  foreign  tribunal  be  good 
or  bad,  the  finding  of  such  Court  is  to  be  accepted  as  evidence 
in  actions  on  policies  of  insurance.  The  French  Courts  decline 
to  accept  such  judgments  as  conclusive  evidence,  and  in  the 
British  Courts  foreign  judgments  are  to  be  regarded  as  con- 


(o)   Vide  p.  386. 

(p)   Vide  Amould's  Insoe.,  5th  ed.  p.  535,  and  note. 
[q]    Vide  Amonld's  Mar.  Insoe.,  5th  ed.  p.  668. 
(»■)  Price  V.  BeU,  1  East,  663,  673. 
(s)   Vide  p.  230,  supra. 

it)  Kindersley  v.  Chase,  Park's  Insce.,  8th  ed.  743.     Vide  also  Amoiild's 
Insce.,  5th  ed.  631,  note. 
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elusive  Only  as  to  the  points  which  they  profess  to  decide  (m)  ; 
and  the  Courts  must  be  satisfied  that  the  ground  of  the  condem- 
nation is  such  as  to.  forfeit  neutrality  according  to  the  law  of 
nations,  and  not,  for  example,  merely  according  to  some  national 
municipal  law.  A  condemnation  of  the  latter  kind  is  not  con- 
clusive as  discharging  underwriters  (v). 

"  Warranted  to  sail  with  Convoy." — It  was  decided  in  Hihhert 
V.  Pigou  {x)  that  by  convoy  is  meant  a  naval  force  under  the 
command  of  a  person  appointed  by  the  Government  of  the 
country ;  the  sailing  under  the  protection  of  a  man-of-war  not 
forming  part  of  a  convoy  not  being  a  compliance  with  the  warranty. 
The  vessels  in  the  convoy  receive  sailing  orders  from  the  admiral, 
in  order  that  they  may  know  the  signals  for  the  places  to  which 
they  are  to  steer  in  case  of  dispersion  by  storm  or  any  other  just 
cause.  "Generally  speaking,"  said  BuUer,  J.,  following  the 
judgment  of  Lord  Mansfield  in  this  case,  "unless  sailing  instruc- 
tions are  obtained,  the  warranty  is  not  complied  with ;  the 
captain  cannot  answer  signals ;  he  does  not  know  the  place  of 
rendezvous  in  case  of  a  storm  ;  he  does  not  in  effect  put  himself 
under  the  protection  of  the  convoy,  and  therefore  the  under-, 
writers  are  not  benefited."  In  the  above  case  the  vessel  was  lost 
in  a  violent  storm  which  occurred  after  she  had  joined  the  convoy, 
but  inasmuch  as  the  warranty  to  "  depart  with  convoy"  was  abso- 
lute, and  the  vessel  had  not  actually  and  technically  so  departed, 
the  underwriters  were  held  discharged.  This  was  an  insurance 
on  ship.  The  underwriters  and  the  insured  were,  in  the  words 
of  Lord  Mansfield,  equally  innocent,  but  the  only  question  for 
the  Court  to  decide  was  whether  the  warranty  to  "  depart  with 
convoy  "  had  or  had  not  been  literally  complied  with.  It  should, 
perhaps,  be  observed  that  Willes,  J.,  expressed  some  dissent  from 
such  a  stringent  interpretation  of  the  warranty. 

The  case   of   Smith   v.  Readshaw  (y)  (1781)    seems   to   have 

(m)  Bolton  V.  Gladstone,  5  East,  155.  But  cf.  Hobbs  v.  Henning,  p.  196, 
siipra. 

(»)  PoUard  v.  BeU,  8  T.  R.  434  ;  Mayne  v.  "Walter,  Sth  ed.  Park's  Insoe., 
p.  730.  Vide  also  cases  cited  in  Amould,  Sth  ed.  pp.  618,  632 — 634,  on  this 
subject  generally. 

(x)  Sth  ed.  Park's  InSce.,  p.  694.    See  also  Smith  v.  Readshaw,  ibid.  p.  708. 

[y)  8th  ed.  Park's  Insce.,  708  ;  LiUy  v.  Ewer,  Doug.  72  (1779). 
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decided  that  if  a  ship  be  warranted  to  sail  with  convoy,  the 
warranty  must  be  understood  to  relate  to  the  whole  voyage,  and 
that  if,  as  a  fact,  the  convoy  only  goes  a  part  of  the  way,  this 
is  not  a  convoy  for  the  voyage.  But  this  conclusion  must  pre- 
sumably be  regarded  as  reversed  by  the  judgment  in  D^ Equina 
V,  Berwicke{z)  (1795),  when  Buller,  J.,  dealing  with  an  argu- 
ment advanced  b;^  counsel  for  the  defendant  underwriter, 
delivered  himself  thus  : — 

"  If  Government  thought  a  convoy  to  the  Cape  was  a  sufficient 
protection  to  the  East  India  trade,  and  the  usage  was  for  the 
East  India  ships  to  sail  with  a  convoy  only  to  the  Cape,  and  no 
other  convoy  was  appointed  to  the  East  Indies,  I  should  hold 
that  the  warranty  was  complied  with ;  though  I  agree  that  if 
there  were  another  convoy  to  the  East  Indies,  it  would  be  other- 
wise." 

And  if  the  vessel  be  separated  from  the  convoy  by  stress  of 
weather  or  other  circumstances  beyond  the  master's  control,  the 
underwriters  also  remain  liable  (a). 

In  Le  Thullier's  Case  (5)  it  was  decided  that  the  warranty  to 
depart  with  convoy,  in  the  case  of  a  vessel  sailing  from  London, 
must  be  held  to  mean  that  the  vessel  was  to  join  the  convoy  in 
the  Downs  ;  for  that  there  never  was  a  convoy  from  the  port  of 
London.  And  in  a  somewhat  similar  case  (c)  it  was  decided  to 
be  no  deviation  for  a  vessel  to  depart  from  the  direct  course  in 
order  to  seek  convoy,  the  captain  having  acted  fairly  and  bond 
fide.  And  if  a  ship  didy  sails  with  convoy,  and  after  being 
driven  back  to  port  sails-  subsequently  without  convoy,  there  is 
no  breach  of  warranty  {d). 

With  respect  to  sailing  instructions,  in  Victoria  v.  Cleeve  (e), 
where  the  vessel  insured  was  captured  shortly  after  joining  the 
convoy,  it  was  contended  on  behalf  of  underwriters  that  there 
had  been  a  breach  of  warranty,  inasmuch  as  at  the  time  of  the 
capture  the  vessel  had  obtained  no  sailing  instructions.     But' as 

(z)  2  H.  Black.  551 .   Vide  also  DeGrareyv.  Clagget,  Sth  ed.  Park'slnsoe.,  708. 
(«)  Jeffreys  v.  Legendra,  3  Lev.  320. 
(4)  2  SaUr.  445. 

(e)  Gordon  v.  Morley,  2  Stra.  1265.  See  also  cases  cited  in  Amould'a 
Insoe.,  5tli  ed.  p.  501,  note. 

(d)  Laing  v.  G-lover,  5  Taunt.  49. 
le)  2  Stra.  1250. 
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it  appeared  that  there  had  been  no  default  ol  the  master  in 
seeking  such  instructions,  and  that  the  failure  to  obtain  them 
was  actually  due  to  violence  of  the  weather,  judgment  was  given 
for  the  plaintifi.  In  a  case  where  failure  to  join  convoy  or  to 
obtain  the  necessary  sailing  orders  is  attributable  to  neglect  or 
default  on  the  part  of  the  master,  the  underwriter  will  be  dis- 
charged (/). 

In  Williams  v.  Shee  {g),  where  a  vessel  stopped  behind  to  com- 
plete her  loadiug  instead  of  leaving  with  the  convoy,  this  was 
held  to  be  a  deviation  which  voided  the  policy.  Where  a  vessel, 
however,  becomes  separated  from  convoy  by  storm,  and  is 
captured  whilst  out  of  the  direct  course,  but  seeking  to  resume 
it,  the  underwriters  are  not  discharged  (A). 

In  Christie  v.  Secretan  (i),  the  broker  stated  that  the  ship 
would  sail  under  convoy,  and  this  representation,  in  the  absence 
of  evidence  of  further  conversation  on  the  subject,  was  held  to  be 
binding. 

"  Cables  cut  away  or  anchors  slipped  to  avoid  being  separated 
from  convoy  are  not  the  subject  of  general  average  contribution 
in  this  country,  though  they  are  so  on  the  continent,  and  in  the 
opinion  of  Mr.  Phillips  it  would  be  so  in  the  United  States"  {j). 
Expenses  consequent  on  waiting  for  convoy  are  not  ordinarily  to 
be  treated  as  general  average,  but  if  the  circumstances  be  such 
as  to  make  the  delay,  or  the  protection  of  a  man-of-war  an 
exceptional  necessity,  the  case  would  apparently  be  otherwise  {k). 

Under  the  Convoy  Act  of  1798,  now  expired,  stringent  pro- 
visions were  made  against  sailing  without  convoy,  leaving 
convoy,  sailing  without  proper  signalling  flags,  omitting  to 
destroy  sailing  instructions  in  the  face  of  imminent  risk  of 
capture,  &c.  It  might  be  supposed  that  a  penalty  for  wilfuUy 
leaving  convoy  was  a  superfluous  provision,  but  naturally  the 
speed  of  the  convoy  would  be  reduced  to  the  capacities  of  the 
dull  sailers,  and  there  is  always  a  temptation  for  the  master  of  a 

(/)  Taylor  v.  Woodness,  Park's  Insoe.,  8th  ed.  p.  707. 

(g)  3  Camp.  469. 

(A)  Harrington  v.  Halkeld,  Park's  Insoe.,  8tli  ed.  p.  638. 

(i)  8  T.  R.  192. 

(j)  Amould's  Insoe.,  5th  ed.  p.  830. 

(k)  Ibid.  844. 
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fast  vessel,  impatient  of  the  slow  progress  made,  to  spread  all 
sail,  and  set  the  risk  of  capture,  on  the  one  hand,  against  the 
certain  advantage  of  being  first  in  the  market,  -with  the  saving 
of  wages  and  provisions,  on  the  other. 

The  Naval  Prize  Act,  1864,  §  46,  provides  that  if  any  person, 
while  in  command  of  a  ship  under  convoy,  wUfuUy  disobeys  the 
commands  of  the  commander  of  the  convoy,  or  without  leave 
deserts  the  convoy,  he  shall  be  liable  to  a  penalty  not  exceeding 
500Z.,  and  imprisonment  not  exceeding  one  year.  (  Fide  Appendix, 
p.  449.) 

In  Arnould's  treatise  on  marine  insurance  {I),  the  following 
are  enumerated  as  being  the  five  requisites  essential  in  respect 
of  the  warranty  to  sail  with  convoy,  viz.  :  (1)  The  sailing  must 
be  with  the  regular  convoy  appointed  by  government ;  (2)  from 
the  place  of  rendezvous  appointed  by  government ;  (3)  it  must 
be  convoy  for  the  voyage  ;  (4)  under  proper  sailing  instructions 
received  from  the  officer  in  command  ;  and  (5)  the  vessel  must 
depart  with  convoy,  and  continue  with  it  till  the  end  of  the 
voyage,  unless  separated  by  necessity  (m).  But  the  proposition 
that  the  vessel  must  continue  with  convoy  to  the  end  of  the 
voyage  should  be  read  in  conjunction  with  D'' Equina  v.  Berwicke, 
mentioned  above. 

It  may  be  convenient  to  observe  in  this  place  that  crew's 
wages  and  provisions  whilst  a  vessel  is  awaiting  convoy  or 
change  of  convoy,  or  whilst  taking  refuge  in  port  in  order  to  avoid 
imminent  risk  of  capture,  are  not  recoverable  in  general  average. 
Seeing  that  such  delays  may,  however,  be  on  occasion  indefinitely 
prolonged,  this  contingency  will,  no  doubt,  be  kept  in  view  by 
shipowners  when  entering  upon  contracts  of  affreightment. 

Eetuen  foe  Arrival  :  foe  Sailing, — with  Convoy. — In  Simond 
V.  Boydell{n),  an  insurance  had  been  effected  on  sugar  from 
Grenada  to  London,  "to  return  eight  per  cent,  if  the  ship  sails 
with  convoy  and  arrives."  The  vessel  having  got  aground  in 
the  Downs,  some  of  the  sugar  was  washed  overboard  and  other 
was  damaged.  The  underwriters  claimed  that  no  return  was 
due  in  respect  of  the  value  of  the  sugar  which  did  not,  within 

{I)  5th  ed.  p.  608. 

\m)  But  see  as  to  (5),  D'Equino  v.  Berwicke,  p.  391,  supra. 

[n)  Doug.  255. 
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the  meaning  of  the  policy,  arrive.  Lord  Mansfield  decided  that 
the  clause  must  be  held  to  refer  to  the  arrival  of  the  ship,  and 
not  merely  of  the  cargo.  If  it  had  been  meant  that  no  return 
should  be  made  unless  all  the  goods  arrived  safe,  the  clause 
should  have  been  "  ....  if  the  ship  arrive  with  all  the  goods," 
or  ".  ...  if  the  ship  arrive  safely  with  all  the  goods."  "It  is 
amazing,"  said  the  learned  judge,  "  when  additional  clauses 
are  introduced,  that  the  merchants  do  not  take  some  advice  in 
framing  them  or  bestow  more  consideration  upon  them  them- 
selves. I  do  not  recollect  an  addition  made,  which  has  not 
created  doubts  on  the  construction  of  it."  In  this  case,  however, 
as  in  others,  the  ambiguity  was  in  favour  of  the  merchants  ;  for 
the  rule  of  law  is  in  parallel  cases  to  construe  such  ambiguities 
of  construction  against  the  grantor  of  the  contract. 

In  another  case  (o),  where  a  similar  clause  had  been  employed 
in  an  insurance  on  freight,  and  the  vessel  was  captured,  and 
subsequently  recaptured  and  delivered  up  against  payment  of 
salvage,  the  Court  gave  a  similar  judgment,  ordering  payment  of 
return  on  the  whole  amount  insured.  If  the  clause  was  in- 
tended to  bear  the  meaning  which  the  underwriters  claimed  for 
it,  the  Court  observed,  it  should  have  had  added  to  it  "  safely 
from  the  enemy,"  or  some  such  words. 

"  Every  arrival  of  the  ship  at  her  port  of  destination,"  said 
Lord  Kenyon,  "  would  not  be  an  arrival  within  the  fair  con- 
struction of  this  memorandum ;  such,  for  instance,  as  an  arrival 
in  the  possession  of  an  enemy  at  a  neutral  port ;  or  an  arrival  at 
her  port  in  England  as  the  property  of  other  persons  after  a 
capture.  But  in  order  to  satisfy  the  meaning  of  the  memo- 
randum, it  should  be  an  arrival  at  her  destined  port  in  the 
course  of  her  voyage."  In  Horncastle  v.  Haworth  (p),  the  ship 
had  arrived  but  was  captured  in  port  before  her  discharge  was 
completed.  The  policy  contained  a  return-clause  as  above,  and 
the  underwriters  were  held  liable  for  the  return,  notwithstanding 
their  payment  of  total  loss.  In  another  case  [q),  however,  where 
it  was  provided  that  a  return  should  be  made  "for  convoy,"  and 
the  .assured  claimed  the  return  as  well  as  a  total  loss,  it  was 


(o)  Aguilar  v.  Eodgers,  7  T.  R.  421. 

{p)  2  Marshall's  Insoe.,  681.     See  also  Dalgleish  v.  Brooke,  15  East,  296. 

{q)  Langhom  v.  Allnuttj  4  Taunt.  511. 
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found  by  the  jury  that  no  return  was  due,  on  the  ground  that 
the  assured  "had  a  right,  in  case  of  a  total  loss,  to  add  the  whole 
amount  of  the  premium  to  his  invoice  and  so  would  recover  it  in 
that  shape,  included  in  the  total  loss," — a  proposition  which  seems 
to  call  for  some  explanation  (»•). 

If  a  return  for  sailing  with  convoy  be  stipulated  for,  and, 
owing  to  breach  of  warranty,  e.g.,  sailing  out  of  date(«),  the 
policy  become  invalid,  the  return  will  apparently  be  recoverable, 
notwithstanding  that,  as  in  the  case  cited,  a  local  risk  before 
sailing  has  been  incurred  under  the  policy. 

In  Stevenson  v.  Snow  {t),  where  the  voyage  was  from  London 
to  Halifax,  Nova  Scotia,  warranted  to  depart  with  convoy  from 
Portsmouth,  and  the  vessel  arrived  at  Portsmouth  after  departure 
of  the  convoy,  the  underwriter,  who  refused  to  continue  the 
insurance,  was  ordered  to  make  a  return  of  premium  in  respect 
of  the  risk  not  run  by  him.  "These  contracts,"  said  Lord 
Mansfield,  "  are  to  be  taken  with  great  latitude ;  the  strict  letter 
of  the  contract  is  not  to  be  so  much  regarded  as  the  object  and 
intention  of  it."  Equity  implies  a  condition  "that  the  insurer 
shall  not  receive  the  price  of  running  a  risk,  if  he  run  none." 
"Wherever  there  is  a  contingency  in  the  voyage,  the  risk  may 
be  divided"  (m).  But  the  principle  affirmed  by  Lord  Mansfield 
is  not  to  be  applied  in  a  case  where  a  vessel  has  been  insured  for 
twelve  months,  and  is  captured  shortly  after  the  making  of  the 
contract  (a;).  And  where  the  insurance  is  "at  and  from,"  and 
the  risk  is  entire,  no  return  is  claimable  {y). 


(r)  The  following  is  the  custom  of  Lloyd's  in  respect  of  a,  provision  for 
return  of  premium  "  and  arrival  "  : — 

"When  the  words  'and  arrival'  follow  the  stipulation  for  a  return  of 
premium  on  a  policy  on  goods,  the  particular  average,  but  not  the  special 
charges,  is  deducted  from  the  amount  insured,  to  arrive  at  the  amount  on 
which  the  return  is  taken."  Seport  as  to  the  customs  of  Lloyd's,  issued  by  the 
Association  of  Average  Adjusters. 

(s)  Meyer  v.  Gregson,  3  Doug.  402;  and  see  Amould's  Insoe.,  6th  ed. 
1065,  note. 

{t)  3  Burr.  1237  ;  1  Black.  318. 

(«)  Gale  V.  Maohell,  Park's  Insoe.,  8th  ed.  797.  See  also  Long  v.  AUen, 
i  Doug.  276. 

[x)  Tyrie  v.  Fletcher,  Cowp.  666. 

{y)  Moses  v.  Pratt,  4  Camp.  296. 
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In  Kellner  v.  Le  Mesurier  (z),  where  the  clause  provided  for 
separate  returns  in  respect  of  portions  of  the  voyage,  "or  ten 
per  cent,  if  with  convoy  for  the  voyage  and  arrives,"  it  was  held 
that  the  words  "and  arrives"  controlled  the  provision  as  a 
whole.  Therefore,  the  vessel  having  been  captured  in  the  last 
stage  of  the  voyage,  no  return  was  payable  in  respect  of  the 
earlier  stages,  for  which  a  return  would  otherwise  have  been 
claimable. 

In  Dudley  v.  Duff  {a),  a  return  had  been  provided  for,  "  i£  the 
vessel  sailed  with  convoy  from  the  coast  of  Portugal  and 
arrived."  The  vessel  sailed  under  convoy  from  Oporto  for  the 
general  rendezvous  at  Lisbon,  but  having  lost  the  convoy  before 
arrival  at  the  rendezvous,  she  ran  for  England,  and  arrived. 
Held,  that  the  vessel  having  sailed  from  some  part  of  the  coast 
of  Portugal  under  convoy  and  arrived,  the  assured  were  entitled 
to  the  return  (6). 

"  Warranted  free  from  Capture." — Vide  as  to  this  important 
warranty,  sub  "  Capture,"  pp.  68 — 84,  supra.  The  clause  is 
subject  to  considerable  variations  (c),  both  ia  wording  and  efiect. 
The  more  usual  form  runs  as  follows  : — 

"  Warranted  free  from  capture,  seizure  and  detention, 
and  all  the  consequences  thereof,  or  of  any  attempt 
thereat," — or 

"  Warranted  free  from  capture,  seizure  and  detention, 
and  from  all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war." 

Por  such  varieties  as  ''  Warranted  free  from  capture  in  port"  ; 
' '  in  port  of  discharge  " ;  "  in  port  of  loading  " ;  "  Warranted  free 
from  confiscation";  "Warranted  free  from  Ameiicaa  condemna- 
tion," reference  may  be  made  as  above  (p.  81). 

If  a  vessel  insured  free  of  capture  be  seized  and  carried  into 
port  for  adjudication,  and  eventually  allowed  to   resume   her 

(«)  4  East,  396.     And  see  Leevin  v.  Cormac,  4  Taunt.  438,  note. 
(a)  Amould's  Insce.,  5th  ed.  1076. 

(4)  For  a  consideration  of  the  suhjeot  of  Return-premium  generally, 
reference  is  recommended  to  Amould's  Marine  Insce.,  5th  ed.  pp.  1057  ei  seq. 
(c)   Tide  Owen's  Marine  Insce.  Notes  and  Clauses,  2nd  ed.  p.  19. 


War  Warranties.  397 

voyage,  this  interruption  of  the  voyage  -would  not,  according  to 
Scott  V.  Thompson  (d),  he  regarded  as  a  deviation.  In  tlie  case 
cited,  the  insurance  included  the  risk  of  capture,  and  the  vessel 
was  detained  six  -weeks.  The  Court  held  that  where  the  devia- 
tion -was  necessitated  by  superior  force  there  -was  no  ground  for 
distinction  between  a  policy  confined  to  particular  risks  and  a 
general  policy  embracing  all  risks. 

Implied  Warranty  of  Seaworthiness. — ^In  Wedderburn  v. 
Bell  (e),  -where  a  missing  ship  -was  found  not  to  have  been 
eSiciently  provided  -with  sails,  Lord  EUenborough  said: — "A 
person  -who  underwrites  a  policy  upon  a  vessel  has  a  right  to 
expect  that  she  -will  be  so  equipped  -with  sails,  that  she  may  be 
able  to  keep  up  -with  the  convoy  and  get  to  her  port  of  destina- 
tion -with  reasonable  expedition.  She  must  be  rendered  as  secure 
as  possible  from  capture  by  the  enemy,  as  -weE.  as  from  the  danger 
of  the  -winds  and  -waves.  But  here  the  vessel  appears  to  have 
been  deficient  in  saUs,  on  -which  her  speed  might  materially 
depend  ;  and  if  so,  the  risk  thereby  being  greatly  increased,  the 
policy  never  attached."  It  appeared  that  the  sails  for  use  in 
stormy  -weather  -were  in  good  condition,  but  that  the  maintop- 
gallant  sails  and  studding  sails,  useful  in  light  breezes,  -were 
rotten  and  practically  unserviceable.  From  this  case  it  -would 
seem  that  an  equipment  -which  -will  fulfil  the  implied  -warranty  of 
seaworthiness  in  time  of  peace,  may  be  regarded  as  insufficient  if 
there  be  a  risk  of  hostile  capture. 

{d)  1  B.  &  P.  N.  R.  181.  Vide  also  Amould'a  Insoe.,  5th  ed.  p.  503, 
note. 

(e)  1  Camp.  1. 
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"  On  the  true  principles  of  equity  and  justice,  for  tlie  sake  of 
tliat  consensus  indispensable  to  a  contract,  concealment  or  mis- 
representation hj  the  assured,  whetlier  wilful  or  not,  of  any  such 
facts  as  might  reasonably  be  supposed  to  have  influenced  the 
underwriter  in  taking  the  risk  or  fixing  the  rate  of  premium,  will 
avoid  the  policy  "  (a).  The  technical  distinction  between  repre- 
sentation and  warranty,  and  the  general  principles  of  law  in 
connexion  therewith,  need  not  be  entered  upon  here  :  for  in- 
formation on  such  points  reference  should  rather  be  made  to 
treatises  on  marine  insurance  generally.  The,  ob j  ect  of  this  chapter 
is  to  indicate  the  points — other  than  those  relating  to  marine 
insurance  generally,  in  times  of  peace — upon  which  insurers 
should,  in  time  of  hostilities  or  apprehended  hostilities,  give 
accurate  and  f uU  information  to  underwriters. 

Misrepresentation. — In  Eeid  v.  Harvey  (5),  where  the  insurer 
knew  that  the  vessel  had  sailed  without  convoy,  and  nevertheless 
secured  as  a  condition  of  the  insurance  a  provision  for  return  for 
sailing  with  convoy,  thereby  leading  the  underwriter  to  believe 
that  there  was  a  prospect  of  her  so  sailing,  this  was  held  to  be  a 
fraudulent  misrepresentation  which  voided  the  policy. 

In  Edwards  v.  Footner  (c),  where  a  representation  was  made 
that  the  ship  was  to  sail  with  convoy  and  a  certain  armament, 
and  this  representation  was  not  substantially  complied  with, 
the  policy  was  held  to  be  void. 

[a)  Arnould's  Insoe.,  5tli  ed.  507. 

(J)  4  Dow's  Kep.  97. 

[c]  1  Camp.  530.     See  also  Pawaon  v.  Watson,  2  Cowp.  785. 
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"  If,  with  the  intention  to  deceive,  the  owner  of  a  ship  states 
to  the  underwriter  that  he  believes  the  ship  to  he  neutral,  know- 
ing nothing  on  the  subject,  and  having  no  reason  to  beheve 
either  way,  the  better  opinion  would  seem  to  be  that  the  repre- 
sentation, if  false,  would  avoid  the  policy"  (d).  "  Every  mis- 
representation," said  Lord  Eldon  in  Sibhald  v.  Hill{e),  "is  fatal 
to  a  contract  which  is  made  under  such  circumstances  and  in 
such  a  way  as  to  gain  the  confidence  of  the  other  party,  and 
induce  him  to  act  when  otherwise  he  would  not." 

In  Seymour  v.  London  and  Provincial  M.  I.  Co.  (/),  an  insur- 
ance had  been  effected  on  goods  "warranted  no  contraband  of 
war."  The  vessel  was  herself  destined  to  a  neutral  port  on  the 
borders  of  belligerent  soil.  The  interest  insured  was  condemned 
as  being  actually  intended  for  enemy  use,  and  the  British  Court 
approved  of  the  decision  of  the  belligerent  prize  court.  The 
policy  was  declared  void  on  the  grounds  of  misrepresentation  and 
breach  of  warranty. 

In  Macdowell  v.  Fraser  {g)  the  assured,  owing  to  an  erroneous 
computation  as  to  dates,  represented  the  ship  to  be  safe  in  the 
Delaware  on  11th  December.  It  turned  out  that  on  the  9th  De- 
cember she  had  been  lost  by  running  against  a  chevaux  de  /rise 
placed  across  the  river,  and  the  misrepresentation  was  held  to 
have  voided  the  pohcy. 

In  Christie  v.  Secretan  (Ji),  where  the  broker  spoke  of  the  ship 
as  an  American,  but  said  he  was  directed  not  to  warrant  any- 
thing ;  this  was  held  to  be  a  representation  binding  the  assured 
to  have  the  vessel  documented  as  American.  In  another  case  («'), 
however,  where  the  broker  had  stated  to  the  underwriter,  when 
the  insurance  was  opened,  that  the  ship  was  an  American,  and 
on  closing  the  policy  observed  only  that  it  "  was  an  insurance  on 
goods  by  The  Herman  "  without  a  word  as  to  the  national 
character  of  the  ship,  Lord  Ellenborough  held  that  the  first 
conversation  had  been  qualified  and  controlled  by  what  followed. 


(d)  Amould's  Insce.,  6tli  ed.  520. 

(e)  2  Dow's  P.  C.  263. 

(/)  41  L.  J.  0.  P.  193  ;  and  p.  199,  sujira. 

{g)  Doug.  247,  260.     See  also  Amot  v.  Stewart,  5  Dow,  274. 

(A)  8  T.  E.  192. 

[i)  Dawson  i).  Atty,  7  East,  367. 
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and  that  tte  ship  was  not  represented  to  be  an  American  so  as 
to  require  documents  of  nationality.  (See  Arnould's  Insurancej 
5th  ed.  p.  540,  note,  for  the  learned  author's  comment  on  this, 
as  he  calls  it,  remarkable  decision.) 

In  Woolmer  v.  Muilman  {k),  where  the  insurance  was  e£Fected 
with  the  warranty  "  Neutral  ship  and  property,"  the  interest 
being  in  fact  not  neutral,  the  policy  was  held  to  be  void,  though 
the  loss  was  due  to  perils  of  the  sea.  For,  the  fact  that  the  loss; 
in  parallel  cases,  is  in  no  way  connected  with  the  circumstances 
of  the  warranty  or  misrepresentation,  is  not  material.  And  this 
is  so  whether  the  misrepresentation  be  wilful,  or  whether  it  be 
due  to  ignorance,  accident,  or  mistake.  A  misrepresentation,  if 
fraudulently  made,  whether  it  be  material  or  not,  will  void  the 
policy.  This,  however,  wiU  not  be  so  if  the  representation, 
though  not  strictly,  be  substantially  fulfilled,  where  there  is  no 
moral  fraud  {l).  But  a  warranty  must  be  in  all  cases  strictly 
complied  with(OT). 

Coucealment. — "  Concealment,  in  the  law  of  insurance,  is  the 
suppression  of  a  material  fact  within  the  knowledge  of  one  of  the 
parties  which  the  other  has  not  the  means  of  knowing  or  is  not 
presumed  to  know.  A  material  fact  in  this  connexion  is  one 
which,  if  communicated  to  the  other  of  the  parties,  would  induce 
him  either  to  refrain  altogether  from  the  contract,  or  not  to  enter 
into  it  on  the  same  terms  "  («). 

If  a  person  intending  to  insure  should  receive  a  report  of  such 
a  nature  as  to  materially  affect  the  risk  to  be  covered,  he  must 
acquaint  the  underwriter  with  it.  Otherwise  the  insurance  may 
be  held  void  on  the  ground  of  the  concealment,  even  though  the 
report  subsequently  prove  to  be  unfounded  (o). 

"The  assured,"  said  Lord  Mansfield  in  Carter  v.  Boehm{p), 
"  need  not  mention  what  the  underwriter  ought  to  know  ;  what 


[k)  3  Burr.  1419 ;  1  Black.  427.     See  also  oases  cited  in  note,  Arnould's 
Insce.,  5th  ed.  515  ;  and  Femandes  v.  Da  Costa,  Park's  Insoe.,  8th  ed.  407. 
(J,)  Pawson  V.  Watson,  2  Cowp.  785. 
{«)  De  Hahn  v.  Hartley,  1  T.  E.  345. 
(k)  Arnould's  Insce.,  6th  ed.  645. 

(o)  Vide  cases  cited  in  Arnould's  Insce.,  5th  ed.  663,  note. 
{p)  3  Burr.  1906 ;  1  Black.  E.  593. 
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he  takes  upon  himself  the  knowledge  of;  or  what  he  waives 
being  informed  of .  .  .  .  The  underwriter  is  bound  to  know  every 
cause  which  may  occasion  political  perils ;  from  the  rupture  of 
states,  from  war,  and  the  various  operations  of  war."  This  was 
an  insurance  on  a  so-called  fort  in  Sumatra.  On  its  being 
captured  by  a  French  ship  of  war  the  underwriters  objected  that 
they  had  not  been  informed  of  its  deficiency  of  defensive  power, 
and  that,  owing  to  certain  circumstances,  the  French  might  seek 
to  take  it.  The  Court  held  that  the  underwriters,  having  asked 
no  questions,  took  upon  themselves  the  knowledge  of  the  state  of 
the  place ;  and  that  the  chances  of  the  French  making  a  visit  to 
it  were  a  matter  of  mere  speculation.  Judgment  for  the  plaintiff. 
In  the  above  trial  the  learned  judge  observed  that  in  the  case 
of  an  insurance  on  a  privateer,  the  underwriter  need  not  to  be 
told  of  the  secret  enterprises  contemplated.  For  from  the  nature 
of  the  contract  he  waives  this  information.  But  "  any  circum- 
stance within  the  knowledge  of  the  assured,  and  not  equally 
within  the  knowledge  of  the  underwriter,  which  affects  the 
national  character  of  the  subject  insured,  and  therefore  exposes  it 
to  capture  or  detention,  must  be  disclosed  to  the  underwriters"  {q). 
But  ignorance  of  an  exceptional  circumstance,  though  material  to 
the  risk,  will  apparently  excuse  the  assured  in  respect  of  his 
failure  to  commimicate  such  information  to  the  underwriter. 
As  where  a  vessel  insured,  warranted  Portuguese,  was  condemned 
by  a  French  Court  on  the  ground  that  she  carried  an  English 
supercargo,  contrary  to  a  recent  French  ordinance,  of  which  the 
insurer  and  the  underwriter  were  both  ignorant  {r).  "  If  both 
parties  were  ignorant  of  the  ordinance,"  said  Lord  Mansfield, 
"the  underwriter  must  run  all  risks.  It  must  be  a  fraudulent 
concealment  of  circumstances  that  will  vitiate  a  policy."  In  the 
United  States  it  has  been  held  that  new  or  shifting  ordinances  of 
foreign  states,  by  which  the  property  is  exposed  to  seizure,  must 
be  disclosed  to  the  underwriter  if  the  insurer  knows  of  them ;  for 
the  uaderwriter  cannot  be  presumed  to  be  necessarily  aware  of 
such  ordinances  (s).  And  in  the  same  country  it  has  been  held 
that  failure  to  disclose  that  the  property  insured  belongs  to  a 


[q]  Amoiild's  Insoe.,  5th  ed.  559. 

(r)  Mayne  v.  "Walter,  Park's  Insoe.,  8th  ed.  431. 

(s)   Vide  cases  cited  Amould's  Insce.,  5th  ed.  560. 
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house  establislied  and  doing  business  in  a  belligerent  state  will 
defeat  an  insurance  effected  in  a  neutral  country  "for  whom  it 
may  concern."  Also,  that  not  disclosing  that  enemy  property 
embarked  in  a  neutral  ship  has  been  covered  as  the  property  of  a 
neutral,  is  a  material  concealment  (t). 

According  to  Amould  (m),  if  it  be  the  established  custom  for 
vessels,  in  order  to  deceive  the  enemy's  cruisers,  to  sail  on  certain 
voyages  with  false  papers,  it  is  unnecessary  to  specially  communi- 
cate the  fact  to  the  underwriter  when  proposing  insurances  on 
such  voyages.  The  decisions  on  which  the  learned  author  relies 
in  support  of  this  proposition,  however  {PlancM  v.  Fletcher,  1 
Doug.  251,  An.  1779;  Barnewell  v.  Church,  1  Oaine,  217,  An. 
1803),  seem  to  be  at  variance  with  the  later  judgments  in  Horneyer 
V.  Lushington  and  Fomin  v.  Oswell,  cited  on  p.  231,  supra. 

In  Bates  v.  Hewitt  {x).  The  Georgia,  a  notorious  Confederate 
cruiser,  after  being  laid  up  for  some  time  at  Liverpool,  was  sold 
to  the  plaintiff  at  public  auction,  and  converted  by  him  into,  a 
merchant  ship  (y).  The  circumstances  were  well  known  at  the 
time,  but  plaintiff,  when  effecting  the  insurance,  did  not  call  the 
underwriter's  attention  to  them.  It  was  admitted  that  the  fact 
of  the  vessel  having  been  in  the  Confederate  military  service, 
which  rendered  her  liable  to  be  seized  by  the  United  States 
Government,  was  a  circumstance  material  to  the  risk.  The 
vessel  was,  immediately  on  leaving  Liverpool,  seized  by  a  Federal 
war-ship  and  condemned.  It  was  found  by  the  jury  that  the 
underwriter,  when  accepting  the  risk,  was  not  aware  that  the 
vessel  had  the  above  antecedents,  though  he  possessed  abundant 
means  of  identifying  her.  The  Court  held  that  the  plaintiff  was 
not  excused  from  communicating  to  the  underwriter  the  above 
material  fact,  and  that  the  insurance  was  consec[uently  void. 

In  Sawtell  v.  Loudon  (z),  it  was  decided  that  if  a  vessel  be 
sailing  without  convoy,  and  be  not  within  the  exception  of  the 
convoy  statutes,  this  is  a  material  circumstance  to  be  disclosed  to 

(i!)   Vide  cases  cited,  Arnould's  Insoe.,  5th  ed.  560. 

(«)  lUd.  567.  [x)  L.  R.  2  Q.  B.  595. 

(y)  Witli  reference  to  such  a  sale  it  may  be  remarked  that  on  8  Sept.  1864, 
a  notification  was  issued  that  no  ship  of  war  belonging'  to  either  of  the 
American  combatants  should  be  allowed  to  enter,  remain,  or  be  in  any  British 
port  for  the  purpose  of  being  dismantled  or  sold.     54  State  Papers,  850. 

{«)  5  Taunt.  359. 
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the  underwriter.  In  this  case  the  policy  expressly  gave  leave  to 
seek,  join,  and  exchange  convoy,  and  the  underwriter,  in  grant- 
ing it,  remarked  that  a  vessel  of  the  same  name  was  reported  to 
be  sailing  without  convoy.  Subsequently  the  broker  was  in- 
formed by  his  principal  that  the  report  related  in  fact  to  the 
vessel  insured,  but  he  failed  to  acquaint  the  underwriter  with 
this  information,  and  it  was  held  that  the  fact,  being  material, 
should  have  been  so  communicated. 

In  Da  Costa  v.  Seandret{d),  where  an  owner  insured  his  ship 
on  hearing  a  report  that  a  vessel  resembling  it  had  been 
captured,  and  did  not  communicate  this  report  to  his  under- 
writer :  in  Durrell  v.  Bederley  (J),  where  the  owner  of  a 
privateer,  having  heard  it  rumoured  that  some  French  frigates 
had  made  a  capture  which  might  well  be  his  vessel,  caused  her 
to  be  insured  without  mentioning  in  his  order  for  the  insurance 
the  rumour  and  relative  facts  ;  and  in  Beckthwaite  v.  Nalgrove{c), 
where  the  plaintiS  concealed  from  his  underwriter  that  he  had 
received  information  that  two  or  three  French  privateers  were  in 
the  neighbourhood  of  the  Cape  of  Good  Hope,  thus,  apparently, 
constituting  special  danger  to  his  vessel;  the  concealment  was 
held  to  be  fatal  to  the  policy. 

In  Camphell  v.  Innes  {d),  there  being,  as  it  would  seem,  a 
prospect  of  hostilities  between  this  country  and  the  United  States, 
an  insurance  was  effected  on  a  ship  from  London  to  America 
"  against  all  risks,  American  capture  and  seizure  included." 
After  the  vessel  had  sailed,  information  was  received  that  the 
American  Government  had  declared  war,  and  on  the  vessel 
arriving  at  her  destination  she  was  seized  under  a  municipal  act 
prohibi^ting  the  importation  of  British  goods,  the  owner  being, 
as  it  proved,  an  American  subject.  It  was  decided  that  this  fact 
as  to  ownership,  being  material  to  the  risk,  should  have  been 
communicated  to  the  underwriter,  for  whom  judgment  was  given 
accordingly. 

With  respect  to  the  carriage  of  contraband  of  war,  the  fact 
that   an    insurance    on   neutral  goods  is  intended  to  include 

(a)  2  Peere  Wms.  170.     Vide  also  Seaman  v.  Foumereau,  2  Stra.  1183. 
(h)  Holt,  N.  P.  283. 
(e)  Cited  in  3  Taunt.  41. 
[d)  4  B.  &  A.  423. 
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contraband  articles  being  material  to  the  risk,  it  must  be 
communicated  to  the  underwriter  when  the  insurance  is  proposed 
to  him.  Or,  failing  such  express  communication,  it  must  be 
shown  that  the  underwriter  might  reasonably  be  presumed  to 
know  the  nature  of  the  trade  engaged  in  (e). 

In  Holbs  T.  Henning  (/),  a  vessel,  The  Peterhoff,  was  bound 
from  London  to  Matamoras,  a  neutral  port  on  the  borders  of  the 
Confederate  territory.  There  was  no  warranty  against  contra- 
band, and  the  goods  were  condemned  in  a  Federal  prize  court  as 
being  contraband  of  war.  The  British  court  held  that  the  goods 
were  not  by  the  law  of  nations  contraband  of  war  although 
unlawfully  confiscated  as  such :  that  there  was  no  concealment  on 
the  part  of  the  assured,  and  that,  the  insurance  being  against 
capture  (lawful  or  unlawful),  the  underwriters  were  liable. 

In  the  United  States  it  was,  at  the  close  of  last  century,  held 
that  an  insurance  on  "all  kinds  of  lawful  goods"  covers 
contraband  articles  {g).  But  the  Courts,  in  thus  deciding,  laid 
some  stress  on  the  circumstance  that,  if  this  were  not  so,  some 
similar  case  would  doubtless  have  been  decided  in  the  British 
Courts ;  and,  since  then,  the  latter  Courts  have  decided,  in 
effect,  that  this  declaration  of  the  law  must  be  qualified  as  above 
explained.  -■ 

Similarly,  if  it  be  intended  to  attempt  a  breach  of  blockade, 
in  order  to  render  the  insurance  valid  the  underwriter  must 
either  be  expressly  informed  of  such  intention,  or  else  it  must  be 
shown  that  the  fact  was  within  his  knowledge  when  he  entered 
upon  the  insurance  (A). 

If  the  imposition  of  a  foreign  embargo  or  municipal  prohi- 
bition should  afiect  the  interest  proposed  for  insurance,  the 
underwriter  must  be  acquainted  accordingly  {i). 


(e)  Amould's  Insoe.,  6th  ed.  699;  Sanfissima  Trinidad,  7  Wheat.  283;  Ex 
parte  Chavasse,  In  re  Grazebrook,  34  L.  J.  Bkoy.  17.  Vide  also  p.  387, 
supra. 

if)  17  0.  B.  818  ;  34  L.  J.  C.  P.  117  ;  and  p.  196,  supra. 

{g)   Vide  Seton  v.  Low,  and  Juhel  v.  Ehinelander,  p.  193,  supra. 

\h)  P.  123,  supra. 

(i)  Amould's  Insoe.,  5th  ed.  682, 
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XI. 


VOID  INSUEANOES. 


All  insurances  on  voyages  expressly  prohibited  by  the  common, 
statute,  or  maritime  law,  or  which  contravene  the  war  policy,  of 
the  country  of  the  insurer,  are  void  ab  initio.  For  the  purposes 
of  this  work,  however,  consideration  of  the  subject  may  be 
confined  to  its  relation  to  a  condition  of  war.  "Where  a  voyage 
is  illegal,"  said  Tindal,  C.  J.,  in  Redmond  v.  Smith  {a),  "  an 
insurance  upon  it  is  invalid,  for  it  would  be  singular  if,  the 
original  contract  being  invalid  and  incapable  to  be  enforced,  a 
collateral  contract  founded  upon  it  could  be  enforced." 

Trading  with  the  enemy  being  illegal  unless  expressly  licensed, 
insurances  to  protect  such  trade  will  consequently  be  also  void. 
This  has  already  been  explained  under  the  head  "  Prohibition  of 
Trade  with  the  Enemy  "  (J).  If  the  trade  be  expressly  licensed, 
the  licence  must  be  granted  by  the  proper  authority,  and  it  must 
be  strictly  complied  with,  otherwise  the  voyage  will  be  illegal, 
and  any  relative  insurance  void  (c). 

Engaging  in  the  enemy's  privileged  trade — that  is,  in  any 
trade  confined,  in  times  of  peace,  to  the  subjects  of  the  enemy 
country — is  unlawful  unless  permitted  by  proclamation,  and, 
being  unlawful,  insurances  to  protect  such  traffic  are  void(c?). 

Eansom  from  the  enemy  being  prohibited,  no  insurance  can 
be  made  on  ransom-money  (e),  so  long  as  the  prohibition  is 
maintained. 


(a)  7  M.  &  ar.  457,  474. 
(J)  P.  272,  supra. 
(c)  P.  289,  supra, 
{d)  P,  243,  supra, 
(e)  P.  304,  supra. 
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If  the  exportation  or  importation  of  certain  articles  be 
declared  prohibited,  insurances  on  goods  shipped  contrary  to  the 
prohibition  will  necessarily  be  void  (/). 

Insurances  against  British  capture  or  embargo,  or  on  enemy 
property,  being  contrary  to  the  national  war  policy,  are  iUegal 
and  void  {g). 

Insurances  are  also  void  on  trades  or  voyages  prohibited  by 
law  or  proclamation  in  this  country.  Thus,  in  Johnson  v. 
Sutton  {h),  where  an  insurance  had  been  efEected  on  goods  from 
London  to  New  York,  and  it  proved  that  one-half  of  the  cargo, 
including  the  goods  insured,  was  shipped  without  licence,  all 
unlicensed  trade  with  New  York  having  been  expressly  pro- 
hibited, the  voyage  was  held  to  be  illegal,  and  the  insurance 
consequently  void. 

But  if,  as  in  the  exceptional  case  of  Atkinson  v.  Abbott  {i), 
there  be  no  intent  to  evade  a  prohibition,  the  voyage  wiU  not  be 
held  illegal,  though  involving  the  payment  of  a  penalty.  In 
this  case,  clearances  to  a  Danish  port  having  been  prohibited, 
the  vessel,  with  intent  to  supply  the  British  fleet  with  provisions, 
had  sailed  under  a  false  clearance  to  a  neighbouring  neutral 
port. 

If  a  voyage  be  one  and  entire,  the  whole  is  rendered  illegal 
by  an  illegality  at  the  commencement  or  in  the  coiirse  of  the 
voyage.  For  illustrations  in  this  connexion,  reference  may  be 
made  to  Arnould's  Insurance,  5th  ed.,  pp.  676 — 679.  In  the 
same  valuable  treatise,  pp.  673 — 680  and  1061-5,  the  question 
is  discussed  as  to  return  of  premium  in  respect  of  illegal  in- 
surances generally. 

(/)  P.  308,  supra. 

(ff)  Pp.  275,  308,  supra.  Consequently,  such  a  clause  as  the  following 
would  invalidate  any  poUoy  in  which  it  was  incorporated : — 

"Against  aU  war  risks  whatsoever,  including  British  as  well  as  foreign 
capture,  seizure,  and  detention,  and  the  consequences  of  any  attempt  thereat, 
as  well  as  hy  any  vessels  of  war,  letters  of  marque,  privateers,  or  pirates." 
Owen's  Marine  Insce.  Notes,  2nd  ed.  p.  21.     Vide  also  on  p.  42,  supra,  note. 

(S)  1  Doug.  254. 

(i)  11  East,  13S. 
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XII. 


INSUEABLE  INTEREST  OF  CAPTOES. 


"Peizi!,"  said  Sir  W.  Scott  in  The  Elsehe{k),  "is  altogether  a 
creature  of  tlie  Crown.  No  man  tas,  or  can  have,  any  interest 
but  what  he  takes  as  the  mere  gift  of  the  Grown ;  beyond  the 
extent  of  that  gift  he  has  nothing."  In  the  same  case  the  Court 
decided  that  up  to  the  period  of  final  condemnation  by  the  Court 
of  Admiralty,  the  Crown  could,  by  virtue  of  its  prerogative, 
restore  a  prize  to  the  enemy  from  whom  it  had  been  captured, 
without  any  reference  to  the  captors ;  though  these  instances 
were  of  rare  occurrence,  and  rightly  so.  "A  capture  at  sea," 
said  the  same  learned  judge  in  The  Rebelcah{l),  "made  by  a 
force  upon  the  land  ....  as,  if  a  ship  of  the  enemy  was  com- 
pelled to  strike  by  a  firing  from  the  castle  of  Dover  ....  that 
ship  would  be  a  droit  of  Admiralty,  and  the  garrison  must  be 
content  to  take  a  reward  from  the  bounty  of  the  Admiralty,  and 
not  a  prize  interest  under  the  king's  proclamation."  On  the  out- 
break of  war  it  is  usual  for  a  prize  proclamation  to  be  issued, 
ordering  reprisals  on  the  enemy's  ships,  goods,  and  subjects,  and 
declaring  that  the  proceeds  of  property  so  seized  by  the  ships  of 
war  shall  be  for  the  benefit  and  encouragement  of  the  ofiELcers, 
seamen,  and  marines  on  board  the  vessels  effecting  the  captures, 
after  final  condemnation  as  lawful  prize  of  war.  "  In  all  cases  of 
prize,"  as  Sir  W.  Scott  expressed  it,  "the  words  of  the  royal 
proclamation  are  the  title-deeds  of  flag  officers,  and  no  naval 
officer  can  by  law  claim  an  interest  in  prize  unless  it  falls  clearly 
within  the  provisions  of  the  proclamation  in  force  for  the  time 

(*)  5  Kob.  181.  (I)  1  Rob.  235. 
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being  "(m).  The  Prize  Proclamation  issued  in  1854  makes 
special  provision  for  the  case  where  a  capture  is  due  to  the  con- 
joint action  of  the  land  forces  and  sea  forces,  or  to  the  fleet  in 
conjunction  with  the  vessels  of  an  ally ;  but  declares  that  in  other 
cases  the  net  proceeds  of  property  captured  and  condemned  shall 
be  for  the  officers  and  men  manning  the  capturing  vessels,  or 
vessels  adjudged  to  be  joint-captors  therewith.  The  shares  of 
prize-money  attaching  to  the  several  ranks  and  grades  of  officers 
and  men  are  set  forth  in  detail,  beginning  with  flag  officer  or 
commodore  and  ending  with  the  ship's  boys  and  supernumeraries ; 
and  the  title  to  share  in  the  prize  is  elaborately  dealt  with 
generally.  The  Prize  Act,  1864  (w),  deals  with  the  various 
questions  arising  in  connexion  with  prize  captures,  but  the 
apportionment  of  prize  proceeds  is  left  to  be  the  subject  of 
proclamation  on  the  outbreak  of  war. 

The  first  occasion  on  which  the  question  arose  as  to  captors' 
right  to  insure  prizes  proceeding  to  port  for  adjudication  was 
that  known  as  The  Omoa  Case  (o).  In  this  case  a  conjoint  detach- 
ment of  sea  and  land  forces  had  captured  the  fort  of  Omoa,  with 
two  Spanish  vessels  lying  under  its  protection.  An  insurance 
was  effected  on  one  of  these  vessels  on  behaM  of  the  officers  and 
crews  of  the  naval  detachment,  at  and  from  Omoa  to  London.. 
The  vessel  having  been  lost  on  the  voyage,  a  question  arose 
whether  the  officers  and  crews  of  the  capturing  vessels  had  such 
an  insurable  interest  as  entitled  them  to  recover.  Two  issues 
were  raised,  viz. : — (1)  whether  the  sea  officers  had  an  insurable 
interest  under  the  then  Prize  Act ;  and  (2)  whether  possession 
would  entitle  them  to  insure,  upon  the  bare  contingency  of  a 
future  grant  from  the  Crown.  Lord  Mansfield  decided  as  to  the 
first,  that  under  the  wording  of  the  Act  the  circumstance  that 
this  was  not  a  capture  by  the  naval  forces  solely  did  not  lessen 
the  right  of  the  navy :  that  wherever  a  capture  had  been  made 
by  a  King's  ship  or  a  privateer,  the  Crown  had  always  given  a 
grant  of  it  after  condemnation :  that  in  this  case  the  possession 
was  in  the  assured  :  and  that  a  certain  expectation  of  receiving 
from  the  Crown  the  property  captured  gave  them  an  interest  in 

{»»)  Mar.  Warfare,  399. 

(m)  For  "whioh,  vide  Appendix.- 

(o)  The  Omoa  case,  Le  Cras  v.  Hughes,  Park's  Insoe.,  8th  ed.  668. 
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the  arrival.  It  being  thus  decided  that  the  captors  had  an 
insurable  interest  under  the  Prize  Act,  a  decision  upon  the 
second  question  became  unnecessary.  But  in  the  subsequent 
case  of  Lucena  v.  Cratoford{p),  Lord  Mansfield's  deduction 
based  on  the  fact  of  possession  and  the  contingency  of  future 
grant  failed  to  receive  general  endorsement,  Lord  Eldon  declar- 
ing that  expectation,  however  well  founded,  was  not  interest, 
and  that  that  which  was  wholly  in  the  Crown,  and  which  it  was 
in  the  power  of  His  Majesty  to  give  or  withhold,  could  not 
belong  to  the  captors  so  as  to  create  any  right  in  them.  This 
■was  the  celebrated  case  where  a  fleet  of  Dutch  merchantmen 
had  been  captured  and  provisionally  carried  to  St.  Helena,  under 
an  Order  in  Council  directing  that  all  Dutch  vessels  bound  to  and 
from  the  ports  of  Holland  should  be  brought  into  this  country, 
Holland  being  then  in  possession  of  the  armies  of  the  French 
Republic.  Four  of  the  vessels  thus  seized  having  been  lost  on 
their  way  to  this  country,  a  question  arose  as  to  the  right  to 
insure  them  claimed  by  the  members  of  a  Commission  appointed 
for  the  disposal  of  Dutch  property  thus  brought  to  England. 
This  case,  which  was  for  more  than  eight  years  under  litigation, 
and  in  the  House  of  Lords  gave  rise  to  "  one  of  the  most 
elaborate  and  ingenious  legal  discussions  ever  raised  upon  a  mari- 
time point  of  law,"  is  discussed  in  Arnould's  Insurance,  5th  ed., 
pp.  93 — 97.  For  the  purposes  of  this  work  it  is  sufficient,  after 
this  reference,  to  say  that  the  final  result  of  the  case  must  now 
be  considered  to  be  contained  in  the  judgment  of  Lord  Eldon, 
just  mentioned,  although  his  Lordship's  judgment  was  not  that 
delivered  by  the  majority  of  the  House  of  Lords.  And  in  Routh 
V.  Thompson  {q),  where  in  consequence  of  a  royal  proclamation 
on  the  eve  of  hostUities  with  Denmark  an  armed  vessel  carried 
into  Lisbon  a  Danish  vessel ;  and  after  declaration  of  hostilities 
the  captors  effected  an  insurance  on  the  vessel ;  it  was  held  that 
they  had  no  insurable  interest,  as  they  could  claim  nothing  as  of 
right.  "  Can  a  man,"  inquired  Lord  Ellenborough,  "  who  has 
no  right,  legal  or  equitable  ....  effect  an  insurance  merely 
because  he  has  a  chance  that  some  collateral  benefit  may  come 
to  him  if  the  ship  and  cargo  should  arrive  in  safety  ?      The  de- 

(«)  2  B.  &  P.  N.  R.  323  ;  The  Hoop  may  also  be  referred  to,  1  Rob.  196. 
[q]  11  East,  434. 
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elaration  must  aver  an  interest  in  the  subject  insured,  and  that 
interest  must  be  proved.  And  how  can  it  be  said  that  these 
captors  have  any  interest  either  in  the  ship  or  freight,  when  the 
ship  is  altogether  the  King's?"  In  this  case,  it  is  true,  the 
seizure  had  been  effected  before  declaration  of  hostilities ;  but 
the  circumstance  does  not  appear  to  affect  his  Lordship's  argu- 
ment. Again,  in  De  Vaux  v.  Steele  {r),  it  was  decided  by 
Tindal,  0.  J.,  that  the  chance  of  receiving  a  bounty  from  the 
French  Government  on  the  successful  termination  of  a  fishing 
voyage  did  not  constitute  an  insurable  interest.  (This  decision 
is  not  connected  with  any  question  of  captors'  interest,  but 
is  mentioned  as  being  in  opposition  to  the  statement  of  the 
law  as  declared  in  The  Omoa  case,  above.)  So  that  if  Lord 
Mansfield's  judgment  in  the  latter  case  is  to  be  followed  in  the 
future,  it  will  presumably  be  so  only  where  the  expectation  is 
founded  on  a  long  and  uniform  course  of  practice  of  the  Crown 
to  make  the  grant,  and  no  instance  can  be  given  to  the  con- 
trary («). 

In  the  above  case  of  Routh  v.  Thompson,  it  was  further  pleaded 
that  the  fact  of  possession  rendered  captors  liable,  either  to  the 
Crown  or  to  the  foreign  owner,  for  costs  and  damages  in  respect 
of  the  capture  and  custody  of  the  ship,  and  that  they  had,  there- 
fore, an  interest  in  her  safety.  Lord  Ellenborough,  however, 
held  that  this  argument — which  had  been  previously  adopted  by 
Lord  Kenyon  in  Boehm  v.  Bell  {t),  and  approved  by  Lord  Eldon 
in  Lucena  v.  Crawford — was  inapplicable  to  the  present  case, 
because  a  formal  declaration  of  hostilities  had  intervened  before 
the  loss,  at  once  vesting  the  right  of  ownership  in  the  Crown, 
putting  an  end  to  all  claim  on  the  part  of  the  foreign  owners, 
and  freeing  the  captors,  as  agents  for  the  Crown,  from  all  lia- 
bility for  acts  done  within  the  scope  of  their  authority,  which  it 
did  not  appear  that  they  had  in  any  degree  exceeded  {u). 

But  if  an  insurance  be  effected  for  the  captors  "  and  such  as 
it  may  concern,"  the  Crown  may  subsequently  ratify  the  insur- 
ance.     It  would  seem,  indeed,  from  the  case  of  Stirling  v. 

()•)  8  Scott,  637 ;  6  Bing.  N.  C.  358,  370,  371. 

(s)  Amould's  Insce.,  6th  ed.  92. 

\t)  8  T.  E.  154,  161. 

(«)  Amould's  Insoe.,  5th  ed.  98. 
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Vaughan{x),  that  the  captors,  as  servants  and  agents  of  the 
Crown,  have  an.  implied  authority  to  insure  on  hehalf  of  the 
Crown,  and,  consequently,  the  right  to  recover  on  an  averment 
of  interest  in  the  Crown.  For  the  Crown  has  in  all  cases  an 
insurable  interest  in  ships  lawfully  detained  and  captured  under 
the  laws  of  war  {y). 

It  is  important  to  note  that  in  H.  M.  Prize  Proclamation,  1854, 
it  was  announced  that  the  net  produce  of  all  Russian  prizes  taken 
hy  British  war-ships 

"  Shall  be  for  the  entire  benefit  and  encouragement  of 
"  our  flag  ofiicers,  captains,  commanders  and  other  commis- 
"  sioned  o£&cer8  in  our  pay;  and  of  all  subordinate  warrant, 
"  petty,  and  non-commissioned  officers,  and  of  the  seamen, 
"  marines  and  soldiers  on  board  our  said  ships  and  vessels 
"  at  the  time  of  the  capture,  after  the  same  shall  have  been 
"  to  us  finally  adjudged  lawful  prize"  (z). 

As  regards  Fire  insurance,  see  The  Catharine  and  Anna,  briefly 
referred  to  on  p.  335,  supra. 

(a)  11  East,  619. 

{y)  Amould's  Insce.,  5th  ed.  99. 

(«)  46  State  Papers,  1855,  p.  40.     Vide  also  p.  319,  supra. 
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THE  EFFECT  OF  WAE  ON  CONTEAGT. 


On  the  outbreak  of  hostilities,  all  peaceful  relations  between  the 
subjects  of  the  states  at  enmity  come  immediately  to  an  end. 
As  a  consequence,  all  contracts  in  opposition  to  this  principle 
entered  into  during,  or,  as  it  may  be  supposed,  in  contemplation 
of  hostilities,  are  absolutely  void  and  incapable  of  enforcement  at 
any  time.  Contracts  existing  prior  to,  and  not  made  in  contem- 
plation of,  the  outbreak  of  war,  are  not  extinguished  absolutely, 
but  are  held  in  suspense  until  the  resumption  of  friendly  relations, 
when  they  revive  (o).  The  only  exceptions  to  this  general  prin- 
ciple are  (1)  contracts  in  support  of  trade  with  the  enemy  autho- 
rized by  special  licence  or  by  proclamation — as  to  which  vide 
p.  289,  supra;  and  (2)  contracts  of  necessity,  such  as  ransom 
contracts,  when  not  prohibited  by  the  state,  as  to  which  vide 
p.  296,  supra. 

Under  the  head  Prohibition  of  Trade  with  the  Enemy  (5),  the 
illegality  of  contracts  designed  to  support  such  a  trade  has 
already  been  considered.  The  effect  of  Embargo  and  Blockade 
wUl  be  reviewed  below,  but  further  reference  may  also  be  made 
to  the  remarks  already  suggested  under  these  heads  (c).  The 
subject  Prohibition  of  Export  may  likewise  be  referred  to  in 
this  connexion  {d). 

Partnerships  between  the  subjects  of  the  adverse  states  are, 
on  occuj-rence  of  hostilities,  absolutely  extinguished,  on  the 
reasoning  that  it  is  impossible  for  the  partnership  relations  to  be 


(a)  ^x  parte  Boussmaker,  13  Ves.  71. 
(S)  P.  258,  siipra. 
(c)  Pp.  3G,  104,  supra, 
{d)  P.  306,  supra. 
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resumed,  on  the  return  of  peace,  at  the  point  at  which  they  were 
broken  ofi  on  the  outbreak  of  war  (e). 

But  the  law  of  nations,  which  prohibits  all  intercourse  between 
subjects  of  belligerent  states,  does  not  apply  to  transactions 
taking  place  entirely  in  the  territory  of  one  belligerent — as 
where  a  creditor,  residing  in  one  of  the  states  at  war,  has  an 
agent  in  the  other  state  to  whom  the  debtor  could  pay  the 
money,  such  agent  having  been  appointed  before  the  war  broke 
out.  In  such  a  case  the  payment  by  the  debtor  to  this  agent  is 
lawful,  and  it  does  not  follow  that  the  latter  will  violate  the  law 
by  remitting  the  amount  to  his  alien  principal  (/).  So,  at  least, 
it  was  declared  by  the  United  States  Court  in  Ward  v.  Smith  (g) ; 
but  as  this  dictum,  if  accepted  literally,  would  seem  to  sanction 
the  existence  of  business  relations  with  the  national  foe,  it  may  be 
doubted  whether  such  a  wide  meaning  should  be  accorded  to  it. 

It  has  recently  been  held  in  America  that  a!  statute  of  limita- 
tions does  not  run  against  the  creditor,  who  has  become  an  enemy 
of  the  debtor,  while  the  war  lasts  (A). 

As  regards  public  loans,  the  contract  to  pay  interest  to  all 
holders  of  the  national  stock  or  securities  should,  in  strictness, 
on  the  above  principles,  be  held  in  abeyance,  so  far  as  alien 
enemies  are  concerned,  until  the  resumption  of  peace.  As  a 
matter  affecting  the  national  honour,  however,  even  if  the  bonds 
themselves  contain  no  express  stipulation  (i)  as  to  the  payment 
of  interest  during  hostilities,  nothing  should  be  allowed  to 
interfere  with  the  prompt  and  regular  discharge  of  an  obligation 
founded  on  the  national  good  faith  {k). 

Any  agreement  which  contemplates  action  hostile  to  a  friendly 
state  is  unlawful  and  incapable  of  enforcement.  Consequently, 
no  assistance  will  be  afforded  by  the  Courts  to  persons  who  set 
about  to  raise  loans  for  subjects  of  a  friendly  state,  to  enable 
them  to  prosecute  war  against  their  sovereign  (Z). 

(«)  GriawoU  v.  Waddington,  15  Johns.  Rep.  57.  And  vide  4tli  ed.  Pollock 
on  Contracts,  279,  and  note. 

(/)  Wteat.  Int.  Law,  2  Eng.  ed.  p.  378. 

(g)  7  Wall.  452. 

(A)  Wheat.  Int.  Law,  2  Eng.  ed.  p.  378. 

(i)  Vide -p.  51,  supra,  note. 

(A)   Vide  on  this  subject  Twiss's  Law  of  Nations,  pp.  110 — 114. 

(?)  De  Wutz  V.  Hendricks,  2  Bing.  316.  Vide  also  Pitt  Cobhett's  Lead- 
ing Cases,  pp.  167—171 ;  also  p.  384,  supra. 
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AH  mercantile  transactions  contrary  to  the  national  war  policy 
are  bad  in  law.  Consequently,  aU  contracts  founded  on  or 
designed  to  support  such,  transactions  are  also  void.  ( Vide  sub 
Void  Insurances,  p.  405,  supra.) 

Contracts  of  afireightment  and  ocean  carriage  being  some- 
times entered  into  at  a  considerable  period  before  their  actual 
performance  can  be  commenced,  such  contracts  are  especially 
liable  to  be  interfered  with  by  the  outbreak  of  hostilities. 
Instances  of  this  wiH  appear  below. 

The  Contract  of  Afifreightment. — The  effect  of  war  or  hostili- 
ties on  the  contract  of  carriage  must  obviously  depend  largely 
on  the  terms  and  conditions  of  the  contract  itself.  Without 
discussing  the  various  and  varying  conditions  of  biUs  of  lading 
and  charterparties,  it  will  suffice  for  present  purposes  to  state 
generally  the  main  features  of  the  contract  of  affreightment 
as  represented  by  the  form  of  charterparty  in  common  use, 
namely : — 

The  shipowner  on  the  one  side,  and  the  charterer  on  the 
other,  mutually  contract — The  shipowner  to  carry  a  cargo 
to  or  from  a  certain  port,  at  an  agreed  remuneration  by 
way  of  freight :  The  charterer  to  provide  a  cargo,  and, 
subject  to  its  right  delivery,  to  pay  the  freight  for  its 
carriage.  Penalty  for  default  on  the  part  of  either  con- 
tractor to  be  the  estimated  amount  of  freight ;  Except :  If 
the  reason  for  the  shipowner's  non-performance  be  the  ope- 
ration of  certain  causes  or  perils  beyond  his  control,  then  he 
shall  not  be  liable  for  the  breach.  Whether  this  stipulation 
shall  equally  avail  to  protect  the  charterer  in  respect  of  a 
breach  caused  by  one  of  the  same  perils  will  depend  upon 
the  wording  of  the  agreement  (m).  The  perils  enumerated 
are  ordinarily.  The  Act  of  God:  The  Queen's  Enemies:  Fire 
and  other  Perils  of  the  Seas.    Following  the  exception  "The 


(m)  See  as  to  this,  and  as  to  the  contract  of  carriage  generally,  Carver's 
"  Carriage  by  Sea,"  -which  has  heen  especially  valuable  for  reference  in  the 
present  connexion.  Foard's  "Law  of  Merchant  Shipping"  {mi  Dissolution 
of  Charter-parties,  &c.),  may  also  be  usefully  referred  to  for  cases  cited  other 
than  the  leading  decisions  here  mentioned. 
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Queen's  Enemies,"  there  also  very  frequently  occurs  the 
exception  "  The  Eestraint  of  Princes  and  Eulers." 

The  contract  is  conditional  on  the  shipowner  (or  charterer)  not 
being  prevented  from  performing  it  by  one  of  the  enumerated 
contingencies ;  but  it  is  otherwise  absolute  :  there  is  no  provision 
for  part  payment  or  part  performance.  The  charterer  must 
provide  the  whole  amoimt  of  the  cargo  which  he  undertook  to 
supply  («) :  the  shipowner  must  transport  such  cargo  the  whole 
of  the  distance  which  he  undertook  to  carry  it.  The  Courts  of 
this  country  will  not  award  freight  pro  raid  itineris,  though,  as 
will  appear  presently,  this  general  principle  can  scarcely  be 
regarded  as  a  certainty  beyond  the  reach  of  exception. 

If  the  contract  cannot  be  fulfilled  without  trading  with  the 
Queen's  enemies,  it  is  ipso  facto  dissolved.  In  Reid  v.  Hosldns  (o), 
defendant  had  chartered  a  vessel  to  proceed  to  a  Black  Sea  port, 
there  to  receive  a  cargo  of  tallow.  Before  the  time  when  he 
should  have  begun  to  put  the  cargo  on  board,  war  was  declared 
between  Great  Britain  and  Eussia.  On  this  he  refused  to  fulfil 
his  contract,  on  the  ground  that  he  could  not  do  so  without 
trading  with  the  enemy.  The  same  reason,  he  averred,  would 
have  prevented  the  plaintiff  shipowner  from  receiving  such  a 
cargo.  Judgment  for  the  defendant,  but  plaintiff  to  be  entitled 
to  a  verdict  if  he  could  prove  that  by  any  previous  default  of  the 
defendant  the  contract  had  been  in  any  respect  broken  before  it 
was  dissolved  by  war. 

In  Avery  v.  Bowden  {The  Lebanon)  {p),  a  vessel  was  chartered 
to  load  at  Odessa.  On  her  arrival  there,  war  was  imminent 
between  England  and  Eussia.  The  charterer  provided  no  cargo 
during  the  first  twenty  of  the  forty-five  lay-days,  although  called 
upon  to  do  so,  and  the  vessel  ultimately  left  empty,  before  the 
running  days  were  expired,  but  after  declaration  of  war.  The 
Court  held  that  prior  to  the  declaration  of  war  no  cause  of  action 
had  accrued  to  the  shipowner :  the  language  in  which  a  cargo 
.  was  refused  was  not  such  an  absolute  reijunciation  of  the  con- 
tract as  would  have  warranted  the  master  in  sailing ;  and  when 


(«)  For   decisions   in   this    connexion,   vide  Carver's  Carriage   ty  Sea, 
Cap.  IX. 
(o)  25  L.  T.  161 ;  26  L.  J.  Q.  B.  D.  5. 
(;;)  25  L.  J.  Q.  B.  49  ;  26  ibid.  3. 
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war  was  declared  the  contract  was  dissolved,  as  it  could  not  have 
been  fulfilled  without  trading  with  the  Queen's  enemies. 

Esposito  V.  Bowden{q)  is  an  important  case  arising  in  very 
similar  circumstances.  Defendant  had  chartered  a  vessel  to 
receive  a  cargo  of  grain  at  Odessa,  to  be  carried  to  Falmouth 
for  orders.  "While  the  vessel  was  on  her  way  to  the  loading 
port  war  was  declared  against  Russia,  and  on  her  arrival  defen- 
dant refused  to  provide  a  cargo,  on  the  ground  that  he  could  not 
do  so  without  trading  with  the  Queen's  enemies.  The  plaintiff 
shipowner  contended  on  the  other  hand  that  defendant  might 
have  bought  a  cargo  from  British  subjects,  and  that  it  would  have 
been  meritorious  to  have  brought  such  a  cargo  away ;  and  that 
grace  had  been  specially  allowed  by  British  proclamation  during 
a  period  within  which  a  cargo  so  purchased  might  have  been 
shipped  and  brought  away.  Judgment  was,  in  the  Court  of 
Queen's  Bench,  given  for  the  plaintifi,  and  against  this  verdict 
defendant  appealed.  The  Exchequer  Chamber  reversed  the 
judgment  appealed  against,  the  Court  indicating  the  view  that 
all  goods  in  the  country  of  an  enemy  must  be  deemed  enemy 
goods,  and  as  such  incapable  of  exportation  except  under  special 
licence ;  and  holding  that  even  if  plaintiff's  contention  to  the 
contrary  could  be  maintained,  the  passing  of  the  (so-called 
British)  goods  through  the  Russian  custom-house,  and  paying 
export  duties,  would  have  constituted  a  trading  with  the  enemy 
and  so  have  rendered  the  transaction  illegal;  and  that  with 
respect  to  the  period  of  grace  allowed  by  the  British  Order  in 
Council,  the  contract  had  been  previously  dissolved  by  the 
declaration  of  war,  and  was  not  revived  by  the  Order  in  Council. 

If  a  shipowner  carries  a  cargo  in  circumstances  which  convict 
him  of  the  offence  of  trading  with  the  enemy,  the  Courts  will  not 
assist  him  in  a  claim  for  freight  so  earned.  Freight  is  '"the 
reward  which  the  law  entitles  a  plaintiff  to  recover  for  bringing 
goods  lawfully  into  this  country  upon  a  legal  voyage  "  (r). 

A  contracting  party  must  not  abandon  the  contract  on  any 
mere  apprehension  that  the  place  of  loading  is  about  to  become 


(q)  27  L.  J.  Q.  B.  217 ;  24  ibid.  10 ;  7  E.  &  B.  763. 
\r)  MviUer  v.  Gemon,  3  Taunt.  394. 
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hostile.  In  Atkinson  v.  Ritchie  (s),  a  shipowner  had  contracted 
to  load  a  cargo  at  St.  Petersburg,  and  when  hall  loaded,  on  hear- 
ing a  rumour  that  an  embargo  was  about  to  be  placed  on  all 
British  vessels  within  the  jurisdiction,  he  sailed  away.  This  event 
did,  in  fact,  take  place  six  weeks  afterwards.  Against  the  ship- 
owner's plea  that  performance  of  the  contract  had  been  prevented 
by  "restraint  of  princes,"  the  Court  decided  that  the  restraint 
must  be  actual  and  operative,  and  not  merely  expectant  and  con- 
tingent. And  on  the  shipowner's  further  plea  that  he  owed  it  a 
duty  to  the  state  to  withdraw  his  property  from  the  grasp  of  the 
enemy,  the  Court  decided  that  to  warrant  this  public  duty  super- 
seding the  private  obligation,  an  actual  change  in  the  political 
relations  of  the  two  countries  should  have  taken  place.  The 
shipowner  was  consequently  condemned  in  damages  in  respect 
of  his  non-delivery  of  the  cargo  contracted  for.  And  in  Osgood 
V.  Groning  {t),  where  the  master  had  landed  his  cargo  at  an 
English  port,  and  declined  to  proceed  to  his  destination  in  the 
North  Sea  on  the  ground  that  his  vessel  would  be  exposed  to 
the  risk  of  capture  and  confiscation  by  the  enemy,  the  Court 
decided  that  no  freight  was  due,  the  contract  not  having  been 
fulfilled.  In  a  subsequent  action  this  decision  was  justified 
on  the  ground  that  the  plaintiff  might  reasonably  have  been 
required  to  proceed  on  the  voyage. 

It  has  been  stated  above  that  the  contract  of  carriage  must  be 
performed  unless  its  completion  be  prevented  by  the  intervention 
of  the  named  contingencies.  It  is,  however,  to  be  understood 
that,  apart  from  any  express  or  implied  exception  as  to  trading 
with  the  Queen's  enemies,  as  a  matter  of  course  neither  of  the 
contractors  shall  be  required  to  proceed  with  the  agreement  if 
its  performance  should  subsequently  be  rendered  unlawful  by 
his  government.  If,  therefore,  after  the  contract  has  been  law- 
fully made,  and  before  its  execution,  hostilities  should  occur 
between  the  state  to  which  the  ship  or  cargo  belongs  and  that  in 
which  the  cargo  is  to  be  supphed  or  to  which  it  is  to  be  carried, 
whereby  one  of  the  contracting  parties  is  precluded  from  per- 
forming his  agreement,  the  contract  is  ipso  facto  dissolved. 
Similarly  if  commerce  between  such  countries  be  prohibited. 


s)  10  East,  330.  {t)  2  Camp.  466. 
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For  example :  A  merchant  in  London  charters  a  Danish  vessel 
to  load  a  cargo  at  a  Turkish  port.  If  war  should  occur  between 
England  and  Turkey,  it  would  be  unlawful  for  the  British  char- 
terer to  supply  the  cargo  in  Turkey.  If  the  hostilities  were 
between  Denmark  and  Turkey,  it  would  be  unlawful  for  the 
Danish  ship  to  transact  business  at  the  Turkish  port.  If  between 
England  and  Denmark,  the  contract  would  become  unlawful  to 
both  parties.  The  contract  may  ;n  all  such  cases  be  said  to  be 
dissolved  hj  force  majeure.  A  good  illustration  of  the  applica- 
tion of  this  principle  is  furnished  by  Baily  v.  De  Crespigny  {u), 
where  defendant  had  covenanted  that  no  building  should  be 
erected  on  a  certain  paddock,  and  plaintiff  proceeded  against 
him  for  breach,  inasmuch  as  a  railway  station  had  been 
buUt  upon  it.  The  Court  held  that  defendant  had  been  dis- 
charged from  his  covenant  by  the  operation  of  an  Act  of  Parlia- 
ment giving  compulsory  powers  of  purchase  to  the  railway 
company,  in  the  exercise  of  which  powers  the  land  had  been 
acquired  and  built  upon  by  the  company.  The  Act  of  Parliament 
had  put  it  out  of  his  power  to  perform  his  covenant,  and  on  the 
principle  of  the  maxim  "  lex  non  cogit  ad  impossibilia,"  he  was 
entitled  to  judgment. 

"The  law  compelleth  not  impossibilities " ;  the  question 
remains — ^What  does  the  law  understand  by  the  relative  term 
impossibility  ?  This  can  hardly  be  reduced  to  a  definition,  but 
may  in  a  great  measure  be  deduced  from  judgments.  In 
Medeiros  v.  Hill  {x),  a  shipowner  had  refused  to  proceed  to  fulfil 
his  contract  on  the  ground  that  the  port  of  destination  was 
blockaded,  and  that  the  voyage  was  therefore  illegal.  '  The 
Court  held  that  the  mere  act  of  sailing  to  a  blockaded  port  with- 
out premeditated  intent  to  break  the  blockade  if  it  should  be 
found  to  continue  on  the  vessel's  arrival  off  the  port,  was  no 
offence  against  the  law  of  nations  ;  that  when  the  contract  was 
made  the  fact  of  the  blockade  was  known,  and  that  the  contract- 
ing parties  must  be  taken  to  have  entered  into  the  charterparty 
with  equal  knowledge  of  its  existence ;  and  that  there  was  no 

(««)  L.  R.  4  Q.  B.  D.  180.  Vide  also  Barker  v.  Hodgson,  3  M.  &  S.  267. 
With  respect  to  joint  inability  to  perform  contract,  mde  Carver's  Carriage  by- 
Sea,  §§  228,  229. 

[x)  8  Bing.  231  (an.  1832).     Vide  also  Barker  v.  Hodgson,  3  M.  &  S.  267. 
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evidence  of  any  intention  on  either  side  to  break  it :  therefore, 
tnat  no  difficulty  attending  the  performance  of  the  contract  could 
be  set  up  as  an  excuse  for  its  non-performance. 

In  Metcalfe  v.  Britannia  Ironworks  Co.  [y)  a  vessel  had  been 
chartered  to  proceed  from  Middlesborough  to  Taganrog,  "  or  as 
near  thereto  as  she  could  safely  get,"  freight  being  due  on  right 
delivery  at  destination.  On  arrival  at  Kertch  further  progress 
was  blocked  by  ice,  navigation  being  closed  for  the  winter,  and 
the  master  there  terminated  the  voyage.  On  a  demand  for 
freight  it  was  held  that  none  was  due,  there  having  been  no 
voluntary  acceptance  by  charterer  at  the  substituted  port.  The 
stoppage  at  Kertch  was  no  breach  of  the  contract,  because  the 
master  could  get  no  further  ;  but  the  landing  cargo  there  was  a 
breach.  He  might  have  waited  till  the  navigation  reopened ; 
for  the  charter-party  did  not  say,  ".  .  .  .  as  near  thereto  as  he 
could  safely  get  at  that  time."  Between  a  blocka,de  by  ice  and  a 
blockade  by  proclamation  there  would  seem  to  be  in  principle  no 
great  diflference  ;  time  will  dissolve  them  both. 

In  Hadley  v.  Clarke  (z)  a  vessel  was  under  charter  to  carry  a 
cargo  from  Liverpool  to  Leghorn.  WhUst  awaiting  convoy  at 
Falmouth  an  embargo  was  laid  on  all  vessels  sailing  to  Leghorn, 
and  the  vessel  in  consequence  remained  at  Falmouth.  She  lay 
there,  in  fact,  for  more  than  two  years,  when  she  returned  to 
Liverpool  and  landed  her  cargo.  A  few  weeks  afterwards  the 
embargo  was  taken  off.  The  shippers  sued  the  shipowners  for 
breach  of  contract,  and  judgment  was  given  against  the  latter, 
the  Court  declaring  that  the  contract  was  not  dissolved  by  the 
embargo,  which  was  a  restraint  of  a  merely  temporary  character. 
The  Court  observed  that  in  such  a  case  the  verdict  must  needs 
inflict  a  hardship  on  one  of  the  parties.  The  law  was,  however, 
clear,  and  the  shipowner,  had  he  so  desired,  could  have  protected 
himself  by  a  clause  in  the  contract  of  affreightment  (a). 

In  the  leading  case,  Touteng  v.  Hublard{b),  Lord  Alvanley 
"  had  no  difficulty  in  subscribing  to  the  doctrine  laid  down  in 

(y)  L.  E.  2  Q.  B.  D.  (1876-7)  423. 
(«)  8  T.  E.  259. 

(a)   Vide  also  in  this  connexion  suh  Discharge  Short  of  Destination,  p.  423, 
infra. 
(i)  Pp.  42,  256,  supra. 
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Hadley  v.  Clarke,  tliat  a  common  embargo  does  not  put  an  end  to 
any  contract  between  the  parties,  but  is  to  be  considered  as  a 
temporary  suspension  of  tbe  contract  only,  and  tbat  the  parties 
must  submit  to  whatever  inconvenience  may  arise  therefrom, 
unless  they  have  provided  against  it  by  the  terms  of  their  con- 
tract;" and  that  the  voyage  in  Touteng  v.  Hubbard  "might 
equally  have  been  defeated  by  the  act  of  God  as  by  the  act  of  the 
state ;  as  if  the  ship  had  been  -weather-bound  until  the  fruit 
season  was  over  ;  and  yet  in  that  case  the  merchant  would  have 
been  bound  to  fulfil  his  contract.  The  principle  of  Hadley  v. 
Clarke  is  this : — that  an  embargo  is  a  circumstance  against  which 
it  is  equally  competent  to  the  parties  to  provide  as  against  the 
dangers  of  the  sea ;  and  therefore  if  they  do  not  provide  against 
it  they  must  abide  by  the  consequences  of  their  contract."  And 
referring  to  the  cases  cited,  his  lordship  observed  that  the  prin- 
ciple which  they  established  appeared  to  be  that  if  a  party  con- 
tract to  do  anything,  he  shall  be  bound  to  the  performance  of  his 
contract,  if  from  the  nature  of  that  contract  it  is  capable  of  being 
performed,  and  legally  may  be  performed.  But  where  the 
policy  of  the  state  intervenes  and  prevents  execution,  the  party 
will  be  excused. 

But  in  Geipel  v.  Smith  (c)  it  was  held  that  "  where  circum- 
stances have  arisen  which  show  that,  without  any  default  of  the 
parties,  a  contract  cannot  be  carried  out  as  contemplated  within 
a  reasonable  time,  the  shipowner  is  excused  from  going  to  the 
port  of  loading  at  all."  In  this  case  a  British  vessel  had  been 
chartered  to  load  a  cargo  of  coal  in  England  to  be  carried, 
restraint  of  princes  and  rulers  excepted,  to  Hamburg.  Before 
anything  had  been  done  towards  performance  of  the  contract, 
Hamburg  was  blockaded  by  the  French,  and  the  shipowner  there- 
upon refused  to  receive  the  cargo,  alleging  that  it  was  impossible 
to  f  ulfi.1  the  charter  within  a  reasonable  time  except  by  running 
the  blockade,  and  that  to  attempt  this  would  be  to  disregard  the 
royal  proclamation  of  neutrality.  The  Courts  supported  this 
defence,  holding  that  an  effective  blockade  of  the  port  of  discharge 
not  merely  excuses  delay  in  the  carrying  out  of  a  contract,  but 
after  a  reasonable  time  it  relieves  the  parties,  the  contract  being 

(«)  L.  K.  7  Q.  B.  D.  104. 
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altogether  executory,  from  the  performance  of  it.  If  in  this  case 
the  impediment  had  been  in  its  nature  temporary,  the  plea 
might  have  been  considered  bad,  but  a  state  of  war  must  be 
presumed  to  be  likely  to  continue  so  long  as  to  defeat  and 
destroy  the  object  of  such  a  commercial  adventure. 

In  Adamson  v.  Newcastle  Insurance  Association  (d)  the  charter- 
party  contained  a  clause  "in  the  event  of  war,  blockade  or  pro- 
hibition of  export  preventing  export,"  the  charterparty  to  be 
cancelled.  On  arrival  of  the  vessel  at  Constantinople  the  master 
learned  that  the  loading  port — Galatz — was  blockaded  by  Russia; 
and  considering  that  there  was  no  reasonable  probability  of  its 
being  opened  in  time  for  him  to  perform  his  contract,  he  loaded  a 
cargo  at  Constantinople  instead.  The  majority  of  the  Court  held 
that,  having  regard  to  the  special  clause,  on  the  closing  of  the 
port  the  agreement  was  ipso  facto  terminated.  Lush,  J,,  dissent- 
ing, was  of  opinion  that  on  the  blockade  the  clause  made  the 
charter  voidable  by  either  side,  but  not  ipso  facto  void.  This 
case,  like  that  of  Metcalfe  v.  Britannia  Ironworks  Co.  (c),  empha- 
sises the  importance  of  accuracy  and  unambiguity  in  the  language 
of  contracts  of  affreightment.  Similarly,  in  Avery  v.  Bowden  (f) 
(  The  Rolla  {g)  ),  where  a  vessel  had  been  chartered  to  proceed  to 
Odessa,  but  "  in  case  of  war  having  commenced"  on  the  vessel's 
arrival  at  Constantinople,  cargo  to  be  loaded  there  instead  ;  and 
war  had  so  commenced  between  Russia  and  Turkey ;  the  Court  was 
called  upon  to  decide  what  was  intended  by  the  special  provision 
relative  to  war.  It  was  finally  decided  that  such  a  war  was 
contemplated  as  would  make  it  unlawful  for  a  British  ship  to 
proceed  from  Constantinople  to  Odessa ;  and  that  the  war  which 
did  occur  was  not  such  a  contingency  as  entitled  the  master  to 
demand  a  cargo  at  Constantinople. 

Delay  conseq[uent  on  Hostilities. — If  in  the  course  of  perform- 
ance of  his  contract  the  master,  in  order  to  avoid  imminent  risk 
of  capture,  should  deviate  from  the  regular  course  or  detain  his 
vessel  in  neutral  waters,  this  deviation  or  delay  wiU  not  support 

{d)  i  Q.  B.  D.  (1879)  462. 
(«)  P.  419,  supra. 
(/)  25  L.  J.  Q.  B.  49. 
{g)  26  ibid.  3. 
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an  action  for  damages ;  but  it  wiU  lie  upon  the  master  to  justify 
such,  an  apparent  breach  of  contract.  In  1870  the  German 
vessel  San  Roman  (A),  under  charter  from  Vancouver's  Island  to 
the  United  Kingdom,  put  into  Valparaiso  to  repair.  Whilst  there 
the  master  learned  of  the  war  which  had  broken  out  between  his 
country  and  France,  and  as  several  Trench  cruisers  were  in  the 
neighbourhood  of  the  port,  he  decided  to  remain  where  he  was. 
He  remained  at  Valparaiso  for  three  months  after  completion  of 
his  repairs.  At  the  end  of  that  time  the  fear  of  capture,  owing 
to  the  departure  of  the  enemy's  cruisers,  not  being  then  immi- 
nent, he  again  put  to  sea.  For  damages  caused  by  this  three 
months'  delay  charterers  sued  the  shipowners.  The  Court  held 
that  the  master  was  excused,  on  the  principle  that  "an  appre- 
hension of  capture  founded  on  circumstances  calculated  to  affect 
the  mind  of  a  master  of  ordinary  courage,  judgment  and 
experience,  would  justify  delay."  The  charter-party  excepted 
the  act  of  God,  the  Queen's  enemies,  and  restraints  of  princes 
and  rulers.  If,  however,  the  delay  had  been  found  not  to  be 
warranted  by  the  facts,  these  exceptions  would  presumably  not 
have  availed  to  protect  the  shipowners.  On  the  other  hand,  it 
seems  not  unreasonable  to  suppose  that  even  without  such 
protective  provisions  the  master  would  have  been  justified  for 
delay  reasonably  incurred,  either  on  the  ground  that  he  was 
entitled  to  take  necessary  measures  to  defeat  an  imminent 
danger  which  threatened  the  fulfilment  of  his  contract  and  the 
safety  of  his  ship  and  cargo ;  or  that  his  obligations  as  a 
German  subject  required  him  not  to  expose  the  national 
property  to  the  risk  of  almost  certain  capture  by  the  enemy. 

"  It  seems  obvious,"  said  Mellish,  L.  J.,  in  The  Teutonia  {i), 
"  that  if  a  master  receives  credible  information  that  if  he  con- 
tinues in  the  direct  course  of  his  voyage  his  ship  will  be  exposed 
to  some  imminent  peril ;  as  for  instance,  that  there  are  pirates  in 
his  course,  or  icebergs  or  other  dangers  of  navigation  ;  he  must 
be  justified  in  pausing  and  deviating  from  the  direct  course,  and 
taking  any  step  which  a  prudent  man  would  take  for  the 
purpose  of  avoiding  danger."     It  should  be  noticed  that  the 

(h)  L.  E.  3  A.  &  E.  583  ;  5  P.  C.  301.     Vide  also  The  Patria,  L.  R.  3  A. 
&  E.  436  ;  The  Express,  Hid.  597  ;  The  Heinrioh,  ibid.  424. 
(i)  L.  E.  4  P.  C.  171. 
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phrase  "the  Queen's  enemies"  existing  in  an  alien  charter- 
party  is,  on  the  authority  of  Russell  v.  Niemann  (/),  to  be 
construed  to  mean  the  enemies  of  the  sovereign  power  to  which 
the  shipowner  is  subject. 

In  an  action  under  a  time-charter,  where  the  ship  had  been  • 
detained  for  breach  of  blockade,  Lord  Ellenborough  decided  that 
freight  must  be  paid  during  the  delay,  "  in  the  same  manner  as 
if  it  had  arisen  from  contrary  winds  or  from  an  embargo"  {k). 

Convoy. — In  the  absence  of  any  stipulation  otherwise,  any  loss 
or  inconvenience  consequent  on  the  vessel  having  to  wait  for  or 
with  convoy  must  doubtless  be  borne  by  the  party  on  whom  it 
falls :  wages,  provisions,  and  demurrage  by  the  shipowner ;  loss  of 
market  and  of  interest,  and  any  deterioration  consequent  on  the 
delay,  by  the  owner  of  the  goods.  Similarly,  in  the  case  of 
delay  caused  by  embargo,  blockade,  ice,  or  other  circumstances 
not  attributable  to  the  ship  or  cargo. 

In  Lannoy  v.  Werry  (l),  where  it  had  been  agreed  that  the 
merchants  should  pay  certain  sums  for  each  day  the  vessel  should 
wait  for  convoy  above  the  space  of  twenty  days  in  the  whole,  the 
Court  decided,  in  effect,  that  the  words  "  wait  for"  meant  "wait 
for  or  with."  Considerable  delay  had  been  caused  after  joining 
convoy  by  detention  of  the  latter  at  Lisbon  and  Falmouth. 

And  in  Marshall  v.  De  la  lorre  (m),  where  the  charter  allowed 
in  all  forty-one  days  for  awaiting  convoy  at  Portsmouth  and 
discharging  at  Barcelona,  and  owing  to  the  direct  convoy  having 
been  missed,  delays  occurred  at  Falmouth  and  Gibraltar  ;  it  was 
held  that  no  demurrage  was  due  in  respect  of  delays  at  places 
other  than  Portsmouth  and  Barcelona. 

Discharge  Short  of  Destination. — It  has  already  been  ob- 
served (n)  that  the  contract  of  carriage  is,  as  regards  the  payment 
of  freight,  so  far  absolute  that,  to  earn  his  freight,  the  ship- 

(/)  34  L.  J.  C.  P.  10 ;  also  The  Teutonia,  L.  R.  4  P.  0.  171  ;  The  Hein- 
rioh,  L.  E.  3  A.  &  E.  424. 

{7c)  Moorsom^.  Greaves,  2  Camp.  627. 

(Z)  2  Bro.  Pari.  C.  60  ;  Carver  on  Carriage,  §  635. 

(m)  1  Esp.  367. 

(«)  P.  415,  ai^ra. 
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owner  must  carry  the  cargo  to  the  agreed  destination.  He 
may,  in  certain  cases,  he  absolved  from  completing  his  contract, 
but  sucli  an  absolution  only  relates  to  his  liability  to  pay 
damages  for  non-performance,  and  is  beside  the  question  of 
payment  of  freight. 

In  The  Isabella  Jacohina  (o),  the  vessel,  of  Swedish  ownership, 
bound  with  a  cargo  of  pilchards  from  Eadstow  to  Venice,  put 
into  Falmouth  in  distress,  and  was  there  detained  under  an 
embargo  laid  on  all  Swedish  vessels.  The  cargo,  it  was  said, 
could  not  await  a  removal  of  the  embargo,  and  it  was,  therefore, 
given  up  to  the  shippers.  The  Court  adjudged  no  freight  to  be 
due,  but  ordered  that  the  cargo  should  pay  any  expenses  which 
might  have  been  incurred  on  its  behalf  by  the  ship.  It  is,  how- 
ever, apparently  to  be  presumed  that  if  the  captain  had  declined 
to  deliver  up  the  cargo,  unless  against  payment  of  freight,  he 
would  have  been  within  his  rights;  but  it  would  seem  as  though 
he  had  voluntarily  parted  with  his  cargo  before  demanding 
freight. 

In  Liddard  v.  Lopes  (p),  a,  contract  had  been  made  to  carry 
coals  from  Shields  to  Lisbon,  freight  to  be  paid  on  right  delivery. 
Portugal  was  occupied  by  the  French,  and  the  master  being 
informed  of  this  put  into  Portsmouth,  and  there  the  cargo  was, 
by  consent,  sold  without  prejudice.  Against  the  shipowner's 
claim  for  pro-ratd  freight  and  for  demurrage  whilst  his  ship  was 
under  detention  at  Portsmouth,  Lord  Ellenborough  decided  as 
follows  : — 

"  The  parties  have  entered  into  a  special  contract,  by  which 
freight  is  made  payable  in  one  event  only,  that  of  a  right  de- 
livery of  the  cargo  according  to  the  terms  of  the  contract,  and 
that  event  has  not  taken  place  ;  there  has  been  no  such  delivery, 
and  consequently  the  plaintiff  is  not  entitled  to  recover ;  he 
should  have  provided  in  his  contract  for  the  emergency  which 
has  arisen." 

In  Hunter  v.  Prinsep  {g)  a  vessel  captured  by  the  enemy  was 
recaptured,  and  was  subsequently  wrecked  at  St.  Kitts,  where  the 
cargo  was  sold.     The  shipowner  claimed  the  proceeds  in  respect 

(o)  i  Rob.  77. 

{p)  10  East,  626.    Vide  also  Curling  ».  Long,  1  Bos.  &  Pul.  634. 

(y)  10  East,  378.    Vide  also  Cook  v.  Jennings,  7  T.  R.  381. 
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of  pro-raid  freiglit,  but  Lord  Ellenborough  decided  against  tliis 
claim,  observing  that  there  had  been  no  right  and  true  delivery, 
and  that  if  the  shipowner  had  neither  earned  his  freight  nor  was 
going  to  earn  it,  the  freighter  was  entitled  to  possession  of  the 
goods. 

In  Smith  v.  Wilson  {r)  a  vessel  under  charter  from  the  United 
Kingdom  to  Monte  Video  and  back  again,  was  captured  on  the  way 
out  and  brought  to  England.  The  ship  was  restored,  but  in  con- 
sequence of  the  delay  the  charterer  refused  to  proceed  with  the 
contract.  It  was  decided  by  the  Court  that,  inasmuch  as  no  cargo 
had  been  delivered  in  terms  of  the  contract,  no  freight  was  due, 
delivery  in  the  United  Kingdom  being  a  condition  precedent  to 
payment.  The  fact  that  the  master  was  ready  and  willing  to 
proceed  did  not  get  over  this  condition  precedent :  if  the  vessel 
had  proceeded  freight  might  stiU  not  have  been  earned.  In  this 
case  the  claim  seems  to  have  been  solely  for  freight,  eo  nomine, 
not,  as  might  have  been  expected,  for  damages  for  breach  of 
contract. 

If  the  cargo  be  unUvered  short  of  the  destination  by  order  of 
the  Court,  full  freight  is  due,  and  the  contract  is  at  an  end. 
So,  at  least,  it  was  laid  down  by  Sir  W.  Scott ;  and  until  a  later 
decision  to  the  contrary  {The  Newport,  to  be  mentioned  pre- 
sently), no  doubt  seems  to  have  existed  as  to  this  principle. 
Thus,  in  The  Hoffnung  (s),  the  vessel,  on  account  of  her  cargo, 
had  been  brought  in  by  captors  and  was  unlivered  by  authority 
of  the  Court.  The  cargo  was  ultimately  restored,  but  the  master 
claimed  to  receive  his  freight,  refusing  at  the  same  time  to  pro- 
ceed on  his  voyage.  Sir  W.  Scott  decided  that  "the  act  of 
unlivery  is  binding  on  the  parties,  and  must  be  taken  to  be 
decisive  in  producing  a  complete  dissolution  of  the  contract." 
Full  freight,  therefore,  was  held  to  be  due.  "  At  the  moment  of 
separation,"  said  the  learned  judge,  "  the  vessel  acquires  a  right 
to  proceed  "  (J).  In  The  Newport  (u),  the  vessel,  whilst  under 
charter  to  Ambriz  out  and  home,  was  seized  and  condemned  by 
the  vice-admiralty  court  at  St.  Helena  for  being  engaged  in  the 


(r)  8  East,  437. 

(s)  6  Rob.  231 ;  The  Martha,  3  Rob.  106. 
(t)  Of.  The  Racehorse,  p.  426,  infra. 
(m)  Swab.  341. 
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slave  trade,  the  cargo  having  been  unladen  and  warehoused  hy 
order  of  the  Court.  An  appeal  was  lodged  against  this  con- 
demnation, and  the  decree  of  the  local  court  was,  more  than  three 
years  afterwards,  reversed  with  costs  and  damages.  The  latter 
were  claimed  under  various  heads,  one  of  which  was  that  owing 
to  his  having  been  prevented  from  fulfilling  his  contract,  the  ship- 
owner was  liable  to  repay  charterers  the  sum  of  400J.  advanced 
by  them.  The  question  of  damages  having  been  referred  to  the 
Registrar  (H.  0.  Eothery),  he  found  in  favour  of  this  item  as 
follows  : — "I  am  inclined  to  hold  that  the  circumstances  of  the 
capture,  detention,  and  even  sale  of  The  Newport  amount  to  a 
mere  temporary  detention  ;  that  they  do  not  fall  within  the 
exceptions  specified  in  the  charter-party,  and  that  the  shipowner 
was  bound,  on  his  property  being  restored  to  him,  to  fulfil  his 
contract  by  furnishing  a  suitable  ship  to  carry  on  the  cargo  to 
Ambriz,  if  so  required  by  the  charterers,  and  on  his  failing  to  do 
so,  that  the  charterers  have  a  right  of  action  against  him," 
Whether  this  opinion  of  the  learned  Eegistrar  will  ultimately  be 
found  to  prevail  over  the  judgments  of  Sir  W.  Scott  may 
perhaps  be  doubted. 

Default  of  Charterer  at  Port  Short  of  Destination.— If  the 

vessel,  either  on  account  of  captui-e,  recapture,  or  other  cause, 
be  at  a  port  short  of  her  destination,  and  for  any  reason  uncon- 
nected with  the  ship  the  cargo  be  not  ready  to  proceed  when  the 
master  is  ready  and  willing  to  carry  it  on,  the  contract  is  deemed 
to  be  dissolved  owing  to  the  fault  of  the  cargo,  and  fuU  freight 
becomes  due.  Thus,  in  The  Racehorse  {v),  the  vessel,  bound 
from  Lisbon  to  an  Irish  port  with  fruit  and  wine,  having  been 
captured,  was  recaptured  and  brought  into  Falmouth.  The 
master  having  been  taken  off  by  the  first  captors,  and  the  owner 
being  dead,  no  claim  for  the  cargo  was  put  forward  tiU  17th  July, 
the  vessel  having  been  restored  by  consent  on  2nd  July.  In  face  of 
these  facts  it  would,  the  Court  considered,  have  been  unreasonable 
to  require  the  ship  to  stay  and  await  the  result  of  the  proceed- 
ings after  her  own  release ;  for  the  cargo  might  be  condemned, 


(»)  3  Rob.  101.     Vide  also  Cargo  ex  G-alam,  33  L.  J.  Ad.  97;  Blasoo  i>. 
Fletcher,  32  L.  J.  0.  P.  284 ;  The  Soblomsten,  L.  R.  1  A.  &  E.  293. 
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or  there  migM  he  no  cargo  left  to  carry  on.  Full  freight  was 
awarded  on  the  ground  that  the  cargo  was  not  ready  to  proceed. 
(The  cargo  was  restored  on  I7th  November.)  In  coming  to  this 
conclusion,  Sir  W.  Scott  observed  that  he  did  not  say  that  a 
master  was  to  depart  in  haste  so  soon  as  his  ship  was  restored : 
a  reasonable  time  was  to  be  allowed,  and  if  it  was  not  allowed  a 
proportion  of  the  freight  might  be  deducted.  The  circumstances 
in  which  the  cargo  was  discharged  are  not  fuUy  reported,  but  it 
is  to  be  assumed  that  no  unlivery  was  ordered  by  the  Court : 
for,  as  already  indicated,  in  such  case  the  ship  would  have  been 
ipso /ado  entitled  to  full  freight, — at  least,  as  the  law  then  stood. 
In  another  case  (a;),  where  a  Danish  ship  bound  to  Lisbon  had 
been  brought  in  on  account  of  the  cargo,  and  the  cargo  was 
ultimately  restored,  but  the  ship,  on  account  of  hostilities  which 
had  meantime  occurred  with  Denmark,  was  condemned,  freight 
was  ordered  to  be  paid  to  the  Crown  on  the  ground  that  the 
circumstances,  at  the  time  the  ship  was  brought  in,  were  such  as 
to  entitle  the  master  to  receive  his  freight,  and  that  the  Crown, 
as  captors,  had  entered  upon  his  rights.  "In  this  Court,"  said 
Sir  W.  Scott,  "  it  is  held  that  where  neutral  and  innocent  masters 
of  vessels  are  brought  into  the  ports  of  this  country  on  account 
of  their  cargoes,  and  obliged  to  unliver  them,  they  shall  have 
their  freight,  upon  the  principle  that  a  non-execution  of  the 
contract,  arising  from  the  incapacity  of  the  cargo  to  proceed, 
ought  not  to  operate  to  the  disadvantage  of  the  ship." 

It  has  been  said  above  that  unlivery  by  order  of  the  Court 
concludes  the  contract  and  entitles  the  master  to  his  freight  (y). 
If,  however,  the  unlivery  be  caused  by  the  fault  of  the  ship,  the 
cargo  may  be  discharged  from  the  lien  of  freight.  Thus,  in  The 
Theresa  Bonita  (z),  a  Danish  vessel  arrived  in  London  during  an 
embargo  on  Danish  property,  and  the  cargo,  being  perishable, 
was  ordered  by  the  Court  to  be  unladen.  By  a  general  Order 
in  Council,  the  payment  of  freight  to  Danish  masters  had  been 
prohibited.  Consequently  the  captain  lost  his  lien  on  the  cargo, 
and  had  to  resort  to   such  personal  rights   as  he  might  have 


(x)  The  Prosper,  1  Edw.  72. 
(t/)  But  of.  The  Newport,  supra. 
(«)  i  Rob.  236. 


428         The  Effect  of  War  on  Conteact, 

under  tte  contract  of  aSreightment.  And  in  The  Weldsbor- 
garen  {a),  a  Swedish  vessel,  bound  from  Philadelphia  to  Lisbon, 
had  been  brought  in  under  an  embargo  on  Swedish  property, 
and  the  cargo  had  to  be  unlivered.  On  removal  of  the  embargo, 
the  master  applied  for  freight.  The  Court,  observing  that  the 
detention  had  been  occasioned  by  the  fault  of  the  ship  only,  and 
that  the  cargo  had  been  finally  compelled  to  find  another  vehicle 
to  carry  it  to  its  destination,  declined  to  support  the  master's 
demand.  In  The  Fortuna  (b),  the  ship,  a  Dane,  on  a  voyage  to 
Portugal,  had  been  brought  in  on  account  of  the  cargo.  The 
cargo  was  restored,  but  the  ship,  owing  to  hostilities  which  had 
meantime  broken  out  with  Denmark,  was  confiscated.  Freight 
was  claimed  by  the  Crown,  standing  in  the  right  of  captor.  The 
Court,  however,  decided  that  the  cargo  could  be  charged  with  no 
freight  at  all,  inasmuch  as  the  voyage  was  to  end  at  Portugal, 
and  the  contract  (through  the  fault  of  the  ship)  had  not  been 
performed. 

And,  generally,  if  the  failure  to  fulfil  the  contract  be  due  to 
the  default  of  the  ship,  no  freight  wiU  be  due,  and  the  shipowner 
may  in  some  cases  be  liable  in  damages  (c). 

Pro-rata  Freight. — In  the  absence  of  special  provision  other- 
wise in  the  contract  of  affreightment,  a  capture  or  recapture  of 
the  vessel  does  not  ipso  facto  operate  as  a  dissolution  of  the 
contract,  and  if  the  voyage  be  thus  broken  up  short  of  the  desti- 
nation the  circumstance  gives  no  special  right  to  freight  (t^). 
There  have  been,  it  is  true,  other  decisions,  but  more  recent  judg- 
ments involving  the  contract  of  affreightment  seem  to  place  the 
above  principle  beyond  doubt.  In  Luke  v.  Zyde  (1769)  (e),  a  ship 
bound  from  Newfoundland  to  Lisbon  with  fish,   after  being 

{a)  i  Bob.  17. 

(J)  1  Edw.  56. 

(c)  Osgood  V.  Groning,  p.  417,  supra;  Atkinson  v.  Ritchie,  ibid. 

{d)  Moorsom  v.  Greaves,  2  Camp.  627;  The  Racehorse,  supra,  p.  426; 
Boystrom  i).  Mills,  3  Esp.  36  ;  of.  Curling  v.  Long,  1  B.  &  P.  634.  And  vide 
Carver's  Carriage  by  Sea,  p.  243,  note.     Vide  also  p.  253,  supra. 

(e)  2  Burr.  883.  Vide  also  Lutwidge  v.  Grey,  Carver's  Carriage  by  Sea, 
p.  656 ;  Mitchell  v.  Darthez,  2  Bing.  N.  C.  555.  For  other  cases  uncon- 
nected with  war  or  hostilities,  vide  Carver,  §§  666 — 661, 
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captured,  was  recaptured  and  trouglit  into  Bideford.  The  fish 
was  transhipped  to  Bilboa,  where  there  was  a  good  market,  and 
a  claim  was  made  for  freight.  Lord  Mansfield  ordered  pro-ratA 
freight  to  be  paid  to  Bideford.  There  could  he  no  doubt,  he 
said,  that  some  freight  was  due.  But  whether  this  conclusion 
was  based  on  a  recognition  of  the  principle  of  pro-ratd  freight ; 
or  whether,  as  it  would  rather  seem,  it  was  founded  on  the 
circumstance  that  the  charterer  had  voluntarily  accepted  his 
goods  from  the  recaptors  at  Bideford,  the  report  does  not 
clearly  establish.  In  The  Copenhagen  {/),  however  (1799),  there 
can  be  no  doubt  that  the  principle  of  pro-raid  freight  was  clearly 
admitted  by  the  Court.  The  vessel,  on  a  voyage  from  Smyrna  to 
London,  had  put  into  Milford  Haven  in  distress,  and  had  to 
discharge  cargo  for  the  purpose  of  her  repairs.  The  ship  and 
cargo  were  both  seized  as  prize,  but  the  cargo  was  restored  and 
forwarded,  and  ultimately  the  ship  was  also  released.  The 
points  for  the  decision  of  the  Court  were  several,  but  it  was 
admitted  that  some  freight  was  due  (though  on  what  grounds 
does  not  appear),  and  Sir  W.  Scott  awarded  freight  pro  raid 
itineris  to  be  fixed  by  the  registrar  and  merchants  in  the  usual 
way.  But  more  recent  decisions  seem  to  indicate  that  ii  pro-ratd 
freight  is  allowed  at  all,  it  will  be  allowed  only  in  cases  where  the 
non-fulfilment  of  the  voyage  can  be  attributed  io  force  majeure  of 
some  extraordinary  kind ;  or  where,  possibly,  the  non-fulfilment 
may  be  in  some  measure  attributable  to  the  cargo  or  cargo- 
owners.  It  is,  however,  impossible  to  speak  with  any  precision 
on  this  point.  That  it  must  be  regarded  as  open  is  certainly  to 
be  understood  from  the  concluding  words  of  the  judgment  in 
The  Teutonia{g). 

Substituted  Performance. — If  the  vessel  be  incapacitated  at  a 
port  short  of  the  destination,  and  the  charterers  so  act  as  to 
support  the  inference  that  they  voluntarily  agree  to  waive  full 
performance  of  the  contract,  such  action  may  he  deemed  to  raise 
an  implied  promise  that  they  will  pay  freight  (A).     But  "no 


(/)  1  Eob.  289. 

(^)   Vide  p.  431,  infra. 

fh)  The  Soblomsten,  L.  E.  1  A.  «fe  B.  293  ;  Castel  v.  Treohman,  1  Cab.  & 

EU.  276. 
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sucli  inference  can  be  drawn  unless  the  goods,  or  their  proceeds, 
have  been  accepted  voluntarily,  and  in  such  a  way  as  to  show 
that  the  further  carriage  by  the  shipowner  was  intentionally 
dispensed  with.  If  the  merchant  must  either  have  accepted  the 
goods  where  they  lay,  or  abandoned  them,  no  promise  to  pay 
freight  can  be  presumed  from  the  fact  of  their  being  given  up  to 
him.  The  presumption  of  a  promise  cannot,  therefore,  arise 
unless  the  shipowner  was  able  and  willing  to  carry  on  the 
goods  to  their  destination,  or  might  have  become  so  within  a 
reasonable  time  "  («'). 

In  Christy  v.  Row  (k),  a  vessel  was  under  contract  to  proceed 
with  coals  to  Hamburg,  but  was  warned  off  by  a  British  naval 
commander,  as  the  Trench  forces  were  approaching  the  port. 
The  consignees  thereupon  requested  the  master  to  proceed  to 
Gluckstadt,  where  they  would  send  him  lighters.  He  had  so 
discharged  part  of  his  cargo  when  the  vessel  was  again  ordered 
off,  and  she  eventually  returned  to  Shields  without  completing 
the  discharge.  The  Court  awarded  fuU  freight  on  the  coal 
delivered  at  Gluckstadt,  but  on  the  remainder  it  was  decided 
that  no  freight  was  recoverable. 

But,  as  already  set  forth  {I),  if  the  master  be  both  willing 
and  able  to  carry  the  cargo  to  its  destination,  and  from  so  doing 
he  be  prevented  by  the  fault  of  the  cargo,  or  by  the  act  or 
default  of  the  cargo-owner,  full  freight  will  be  due. 

The  case  of  The  Teutonia  (to)  stands  alone.  This  was  a 
Prussian  vessel  bound  from  Pisagua  with  nitrate  of  soda  to 
Cork,  Cowes,  or  Falmouth,  for  orders  to  discharge  a,t  any  safe 
port  in  Great  Britain  or  on  the  Continent  between  Havre  and 
Hamburg, — the  act  of  God,  the  Queen's  enemies,  and  perils  of 
navigation  excepted.  She  received  orders  to  discharge  at 
Dunkirk,  and  whilst  on  the  way  to  that  pbrt  the  master  learnt 
that  war  was  on  the  eve  of  declaration  between  France  and 
Germany.  Thereupon  he  proceeded  to  Dovet,  where  he  was 
informed  that  war  was  declared.  On  this  he  declined  to  proceed 
to  Dunkirk,  and  tendered  delivery  at  Dover  against  full  freight. 

(»)   Vide  Carver's  Carriage  by  Sea,  §  560. 

IJc)  1  Taunt.  298. 

(Z)  P.  426,  supra,  and  vide  Carver's  Carriage  by  Sea,  {  554. 

(m)  L.  E.  3  A.  &  B.  394 ;  L.  K.  4  P.  C.  171. 
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The  Court,  in  adjudicating  on  a  claim  for  damages  put  forward 
liy  tlie  charterers,  held  that  the  master  was  justified  in  not 
exposing  his  vessel  to  the  risk  of  confiscation  at  Dunkirk,  and 
that,  moreover,  he  could  not  have  gone  to  a  French  port  without 
exposing  himself  to  penalties  for  trading  with  his  country's 
enemies.  Mellish,  L.  J.,  in  delivering  judgment  for  the  ship- 
owner, expressed  himself  thus  : — 

"Although  it  is  true  that  the  Court  ought  not  to  make  a  con- 
tract for  the  parties  which  they  have  not  made  themselves,  yet 
a  mercantile  contract,  which  is  usually  expressed  shortly,  and 
leaves  much  to  be  understood,  ought  to  be  construed  fairly  and 
liberally  for  the  purpose  of  carrying  out  the  object  of  the  parties ; 
and  it  would  seem  very  unjust  to  hold,  because  the  consignee 
has  named  a  port  at  which,  without  any  fault  on  the  part  of  the 
shipowner,  it  is  impossible  for  the  cargo  to  be  delivered,  that, 
therefore,  the  consignee  is  entitled  to  the  possession  of  the  cargo 
at  the  nearest  neighbouring  port,  which,  in  a  charter-party 
framed  like  this,  must  necessarily  be  one  of  the  ports  named  in 
the  charter-party,  without  paying  for  the  cargo  any  freight 
whatever.  The  ship,  without  any  breach  of  contract  on  the 
part  of  the  shipowner,  has  arrived  at  Dover,  the  consignee  has 
required  the  master  to  deliver  him  the  cargo  there,  and  he  has 
not  rec[uired  the  master  to  proceed  to  any  other  port  except 
Dunkirk,  where  it  was  impossible  for  him  to  go.  The  charter- 
party  provides  what  freight  is  to  be  paid  if  the  cargo  is  delivered 
at  Dover,  and  how  it  is  to  be  paid  ;  and,  therefore,  it  appears  to 
their  Lordships  that  they  ought  to  hold  that  the  contract  was  not 
dissolved  by  the  impossibility  of  delivering  the  cargo  at  Dunkirk, 
and  that  the  shipowner  had  not  lost  his  chartered  freight,  nor 
his  lien  for  it,  at  the  time  when  the  cargo  was  demanded  at 
Dover  {i.e.,  freight-free). 

"Their  lordships  having  come  to  the  conclusion  that  the  ship- 
owner had  stUl  a  lien  for  the  full  freight,  it  becomes  unnecessary 
to  consider  whether,  if  Dunkirk  had  been  the  only  port  of 
discharge,  the  shipowner  would  have  been  entitled  to  freight  pro 
raid  itineris,  or  to  a  sum  by  way  of  compensation  for  the  carriage 
of  the  goods  from  Pisagua  to  Dover,  and  they  wish  to  be  under- 
stood as  giving  no  opinion  on  these  questions,  which,  no  doubt, 
are  questions  of  great  difficulty  and  importance." 
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The  judgments  recorded  above  empliasise  tlie  expediency  Ijoth. 
of  a  more  extended  provision  for  war  emergencies  in  charter- 
parties  and  for  m^ore  precise  language  in  expressing  the  same. 
Having  regard  also  to  the  fact  that  such  contracts  are  often 
signed  some  months  before  the  anticipated  inception  of  per- 
formance, it  is  obvious  that  shipowners  and  merchants  would 
alike  do  well  to  see  that  charterparties  make  suitable  provision 
for  warlike  contingencies  which  may  at  any  time  arise  to  inter- 
fere with  the  due  performance  of  contracts. 

If  the  goods  of  an  enemy  be  seized  on  board  a  neutral  vessel,  the 
captor  must  ordinarily  pay  fuU.  freight  to  the  neutral  carrier  (o). 

If  the  ship  of  an  enemy  be  seized  with  neutral  cargo  on  board, 
the  captors  are  entitled  to  carry  the  goods  to  their  destination 
a,nd  to  receive  the  freight  thereon  {p). 

If  contraband  of  war  be  seized  on  board  a  neutral  vessel,  the 
prohibited  goods  are  subject  to  confiscation  and  the  carrier 
wiU  receive  no  freight  {q). 

(o)  Vide  p.  339,  supra, 
[p)    Vide  p.  343,  supra, 
(q)   Vide  p.  188,  supra. 
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It  is  not  within  the  objects  of  this  work  to  enter  into  discussion 
under  the  above  head  ;  but  as  it  has  sometimes  occurred  that  a 
doubt  has  arisen  whether  a  certain  capture  should  be  deemed  to 
have  been  effected  by  lawful  belligerents  or  by  pirates,  a  brief 
reference  to  the  subject  may  not  be  out  of  place. 

"  Piracy,"  says  Chancellor  Kent,  quoting  the  case  of  T'he 
United  States  v.  Smith  (a),  "  is  robbery,  or  a  forcible  depredation 
on  the  high  seas,  without  lawful  authority,  and  done  animo 
/urandi,  and  in  the  spirit  and  intention  of  universal  hostility.  It 
is  the  same  offence  at  sea  with  robbery  on  land ;  and  all  the 
writers  on  the  law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  in  this  definition."  In  the  case  cited,  the  mutinous  crew  of 
a  private  armed  vessel,  commissioned  by  the  Buenos  Ayres 
Government,  then  at  war  with  Spain,  had  seized  a  similar  vessel 
commissioned  by  the  Grovernment  of  Artigas,  also  at  war  with 
Spain.  Having  appointed  officers  to  the  vessel  thus  seized,  the 
defendant  Smith,  without  any  commission,  proceeded  on  a 
cruise  in  her,  in  the  course  of  which  a  Spanish  vessel  was 
encountered  and  plundered.  Eor  this  offence  he  was  brought  to 
trial  in  the  United  States,  the  Court  finally  deciding  that  the 
offence  "  amounted  to  the  crime  of  piracy  as  defined  by  the  law 
of  nations."  The  point  to  be  decided  was  whether  the  act  was 
or  was  not  piracy,  and  the  notes  to  the  case  are  especially  valu- 
able as  a  summary  of  the  definitions  of  this  crime,  as  collected 
from  the  various  writers  on  the  law  of  nations. 

It  does  not  in  the  above  case  appear  that  the  prisoners  had 

(a)  5  Wheat.  153. 
O.  F  F 
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been  animated,  in  the  strict  sense  of  the  -words  quoted,  by  a 
spirit  of  universal  hostility  ;  but  this  seems  not  to  be  an  essential 
condition  of  the  oifence.  For  Dr.  Lushington,  in  The  Magellan 
Pirates  (6),  declared  that  "  in  the  administration  of  our  criminal 
law,  generally  speaking,  all  persons  are  held  to  be  pirates  who 
are  found  guilty  of  piratical  acts ;  and  piratical  acts  are  robbery 
and  mm'der  on  the  high  seas.  ...  It  was  never  deemed  neces- 
sary to  inquire  whether  the  parties  so  connected  had  intended  to 
rob  or  to  murder  on  the  high  seas  indiscriminately."  As  the 
learned  judge  in  this  case  made  reference  to  our  criminal  law,  it 
should  be  noted  that  while  an  act  may  be  piratical  within  the 
provisions  of  a  country's  municipal  law,  this  circumstance  will 
not  of  itself  make  the  act  piracy  under  the  law  of  nations ;  for 
neither  municipal  laws  nor  international  treaties  can  make  that 
an  offence  imder  the  law  of  nations  which  is  in  fact  no  such 
offence.  Thus,  Sir  "W.  Scott,  in  giving  judgment  in  the  case 
of  The  Le  Louis  (c),  declared  that  slave  trade  was  not  piracy 
in  legal  consideration,  nor  was  it  a  crime  by  the  universal  law  of 
nations.  The  slave  trade  has,  however,  been,  both  by  inter- 
national treaty  and  by  municipal  law,  declared  illegal  and 
piratical  so  far  as  carried  on  by  subjects  of  the  states  thus  pre- 
scribing it. 

"  An  offence  committed  on  the  high  seas  is  not  piracy /wre 
gentium  so  long  as  the  ship  on  which  it  is  committed  remains 
subject  to  the  authority  of  the  state  to  which  it  belongs.  A  chief 
ingredient  of  piracy  is  throwing  off  this  authority  "  {d). 

"When  an  insurrection  or  rebeUion  has  broken  out  in  any 
state,  the  rebel  cruisers  may  be  treated  as  pirates  by  the  estab- 
lished government,  if  the  rebel  government  has  not  been  recog- 
nized as  a  belligerent  by  the  parent  state,  or  by  foreign 
nations  (e)  ;  but  this  right  ceases  to  exist  on  the  recognition  of 
the  rebels  as  belligerents.  .  .  .  "When  rebels  cannot  produce  a 
regular    commission  from   their   government,   the   question   of 


[b)  Shipg.  and  Mere.  Gaz.,  27  July,  1853. 
\c)  2  Dods.  210. 

[d)  Wheat.  Int.  Law,  2  Eng.  ed.  p.  167,  ed.  note. 

(e)  For  a  very  recent  case  in  connexion  with  the  question  of  recognition  of 
a  de  faeto  government,  vide  The  Republic  of  Peru  v.  Dreyfus  Bros.  &  Co.,  4 
Times  L.  R.  333  (an.  1888). 
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whether  they  are  pirates  becomes  to  a  great  extent  one  of  inten- 
tion. If  their  acts  are  not  done  with  a  piratical  intent,  but  with 
an  honest  intention  to  assist  in  the  war,  they  cannot  be  treated  as 
pirates.  But  it  is  not  because  they  assume  the  character  of 
belligerents  that  they  can  thereby  protect  themselves  from  the 
consequences  of  acts  really  piratical.  If  their  acts  are  at  first 
unauthorized,  but  are  subsequently  avowed  by  the  insurgent 
government,  this  may  or  may  not  take  them  out  of  the  category 
of  pirates.  A  recognition  of  belligerency. does  not  imply  that 
other  acts  than  those  of  war  will  be  recognized,  and  the  avowal 
of  any  past  proceedings  is  not  an  act  of  war  "  (/). 

In  Ait.-Gen.  for  Hong-Kong  v.  Kiook-a-Sing  (g),  the  following 
definition  was  accepted  by  the  Court: — "Piracy  is  only  a 
sea  term  for  robbery,  piracy  being  a  robbery  within  the  juris- 
diction of  the  Admiralty."  But  it  is  not  every  forcible  and 
unlawful  depredation  on  board  ship  which  will  constitute  the 
crime  of  piracy  (A). 

In  The  United  States  v.  Pirates  (i),  the  Court  decided  that  a 
vessel  at  anchor  in  an  open  roadstead  might  well  be  found  by  a 
jury  to  be  on  the  high  seas.  Also,  that  it  was  no  objection  that 
the  vessel  was  within  the  jurisdictional  limits  of  a  foreign  state, 
for  those  limits,  though .  neutral  to  war,  are  not  neutral  to 
crime. 

Some  of  the  elements  of  piracy  were  present  in  the  cases  of 
The  Cagliari,  The  Virginius,  and  The  liuascar.  The  Cagliari  (/c ) 
was  a  Sardinian  merchant  steamer  which,  in  the  Neapolitan  in- 
surrection of  1857,  was  taken  possession  of  by  persons  who  had 
shipped  as  passengers,  and  who  then  landed  at  a  Neapolitan 
island,  and  released  persons  imprisoned  in  a  fortress  there.  The 
vessel  was  subsequently  seized  by  Neapolitan  warships,  and  two 
of  her  engineers,  Englishmen,  were  imprisoned.  They  were, 
however,  in  no  way  in  complicity  with  the  persons  who  had 
seized  the  ship,  and  the  Neapolitan  Government  was  ultimately 
prevailed  upon  to  pay  the  sum  of  3,000^.  as  an  indemnity  for 

(/)  Wheat.  Int.  Law,  2  Eng.  ed.  p.  169. 
ig)  L.  R.  5  P.  C.  179. 

(h)   Vide  Nesbitt  v.  Lushington,  4  T.  R.  783. 
(i)  5  Wheat.  200. 
{k)  Pari.  Papers,  Vol.  59,  1857-8. 
F  F  2 


436  Pieacy; 

their  imprisonment.  The  circumstances  in  this  case,  though 
interesting,  are,  however,  not  of  great  value  in  considering  the 
subject  of  piracy  generally. 

The  case  of  The  Virginius  occurred  in  1873.  This  vessel  was 
originally  registered  in  the  United  States,  but  subsequently,  as  it 
would  seem,  she  lost  or  abandoned  the  right  to  carry  the  American 
flag.  In  October,  1873,  she  sailed  from  Kingston,  Jamaica — 
where  certain  arms  and  ammunition  which  were  on  board  had 
been  confiscated  under  the  Customs  laws — ostensibly  for  a  Costa 
Eican  port,  but  really  for  Cuba,  where  an  insurrection,  was  then 
raging.  Whilst  thus  proceeding  under  the  American  flag,  she 
was  seized  by  a  Spanish  warship,  and  carried  into  Santiago  de 
Cuba.  Most  of  the  passengers  and  crew  were  Cubans,  and  it 
appeared  that  their  intention  wa,s  to  assist  in  the  insurrection. 
The  Spanish  authorities,  having  tried  the  prisoners  by  court- 
martial,  shot  thirty-seven  of  them,  including  sixteen  British 
subjects,  who,  it  appeared,  had  shipped  under  the  belief  that  the 
vessel  was  really  going  to  Costa  Eica.  Prompt  action  having 
been  taken  by  the  United  States  and  British  Governments, 
Spain  ultimately  agreed  to  restore  The  Virginius  and  the  sur- 
vivors of  the  crew  to  the  United  States  Government,  and  to  com- 
pensate the  families  of  the  British  subjects  illegally  condemned 
and  shot.  The  Virginius  was  not  a  pirate.  She  was,  no  doubt, 
on  her  way  to  assist  in  an  insurrection,  but  at  the  time  she  was 
captured  she  was  on  the  high  seas,  and  had  not  as  yet  com- 
mitted any  overt  acts  implicating  her  in  the  revolt.  Spain  was 
entitled,  perhaps,  to  treat  her  own  subjects  as  she  pleased,  but 
the  execution  of  foreigners  found  on  board  a  foreign  ship,  upon 
the  mere  supposition  that  they  were  going  to  assist  rebels,  was 
wholly  unjustifiable  (Z). 

The  third  case.  The  Huascar,  occurred  in  1877  in  connexion, 
with  a  revolutionary  outbreak  in  Peru.  The  Huascar,  a  Peruvian. 
turret  vessel,  was  seized  at  CaUao  by  some  of  her  ofiicers  and 
crew,  acting  in  the  interests  of  the  insurgents.  The  vessel  then 
cruised  about  the  coast  and  stopped  several  British  vessels,  de- 
manding despatches  destined  for  the  Peruvian  Government,  and 
in  one  case  appropriating,  without  paying  for  it,  a  quantity  of 
coal.     The  British  admiral,  De  Horsey,  on  the  Pacific  station 

(I)  Wheat.  Int.  Law,  2  Eng-.  ed.  p.  171,  ed.  note. 


Piracy.  437 

having  been  informed  of  these  proceedings,  called  upon  The 
Huascar  to  surrender,  and  offered  to  land  the  crew  on  convenient 
neutral  territory.  The  demand  for  the  surrender  of  the  vessel 
having  been  refused,  the  admiral  thereupon  opened  fire  upon 
her  from  The  Shah  and  The  Amethyst,  two  wooden  war-ships. 
Shortly  afterwards  the  vessel  surrendered  to  the  Peruvian 
national  squadron.  The  Peruvian  Government,  which  had  pre- 
viously disclaimed  all  responsibility  for  the  acts  of  The  Huascar, 
subsequently  demanded  reparation  from  the  British  Government. 
This,  however,  was  refused,  the  law  officers  advising  that 
Admiral  de  Horsey's  proceedings  were  justifiable.  The  ship,  it 
was  stated  by  the  Attorney-General,  had  committed  acts  which 
made  her  an  enemy  of  Great  Britain,  and  she  was  in  the  hands 
of  insurgents  not  in  a  position  to  claim  belligerent  rights. 

The  subject  of  Piracy  is  discussed  at  some  length  both  in 
Wheaton's  International  Law  (2  Eng.  ed.  166 — 173),  and  Kent's 
International  Law  (2nd  ed.  399—414).  Pitt  Oobbett's  "  Leading 
Cases,"  pp.  82 — 93,  may  also  be  usefully  referred  to  in  this 
connexion.     See  also  p.  91,  supra,  sub  Privateering. 


Insurance. 

The  ordinary  marine  policy  specifically  undertaies  the  risk  of 
"pirates,  rovers  .  .  .  and  all  other  perils,"  i.  e.  all  other  perils 
of  the  like  kind.  Therefore,  although  a  loss  may  fail  to  come 
strictly  within  what  may  be  considered  to  be  the  technical  defini- 
tion of  piracy,  yet,  if  the  loss  be  ejusdem  generis  with  piracy,  the 
underwriters  wiU,  under  the  above  general  words,  be  liable. 

In  Palmer  v.  Naylor  {m),  where  some  coolie  passengers  rose 
and  murdered  the  captain  and  seized  the  ship  for  the  purpose  of 
getting  ashore.  Lord  Coleridge  said  that  it  was  admitted  that 
the  seizure  was  "  either  a  direct  act  of  piracy,  or  an  act  so 
entirely  ejusdem  generis,  that  if  not  deduced  from  the  general 
words  of  the  policy,  they  are  included  in  the  general  words  at 
the  foot  of  the  peril  clause." 

(m)  24  L.  T.  83. 
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In  NesUtt  V.  Lushington  (n),  during  a  famine  in  Ireland,  a 
corn-laden  vessel  was  forciMy  taken  possession  of  hj  tlie  mob 
and  run  upon  tte  rocks.  The  mob  "  recLuisitioned  "  the  cargo, 
paying  for  it  on  their  own  terms.  For  the  loss  thus  arising  a 
claim  was  brought  against  the  underwriters.  The  first  count  of 
plaintiffs'  claim  was  a  loss  under  the  words  in  the  policy — 
"  arrests,  restraints,  and  detainments  of  all  .  .  .  people."  The 
second,  a  loss  by  "  pirates."  As  regards  the  first,  the  Court  de- 
cided in  favour  of  the  underwriters,  on  the  ground  that  the 
"  people "  contemplated  under  the  words  relied  upon  must  be 
taken  to  mean  the  riding  power  of  the  country.  But  on  the 
second  count  defendants  were  held  liable,  the  Court  deciding 
that  the  loss  feU  within  a  capture  by  pirates. 

In  cases  where  the  insurance  excludes  the  risk  of  capture  gene- 
rally, an  exception — perhaps  in  consequence  of  the  judgment  in 
Johnston  v.  Hogg  (o) — is  sometimes  made  in  favour  of  capture 
by  pirates.     The  Lloyd's  F.  C.  &  S.  clause  runs  as  follows  : — 

"Warranted  free  of  capture,  seizure  and  detention,  and 
the  consequences  thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hostilities  or 
warlike  operations,  whether  before  or  after  declaration  of 
war  "(^). 


(«)  i  T.  E.  783.    For  further  minor  references  to  the  subject  of  Piracy 
generally,  vide  Arnould's  Insurance,  5th.  ed.  p.  756. 
(o)  Page  79,  supra, 
[p)  Owen's  Marine  Insurance  Notes  and  Clauses,  2nd  ed.  p.  19. 
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NAVAL  PRIZE  ACT,  1864. 

(27  &  28  Vict.  c.  25.) 

An  Act  for  regulating  Naval  Prize  of  War. 

[23rd  June,  1864.] 

Whereas  it  is  expedient  to  enact  permanently,  with,  amend- 
ments, such  provisions  concerning  naval  prize,  and  matters 
connected  therewith,  as  have  heretofore  been  usually  passed 
at  the  beginning  of  a  war : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
foUows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Naval  Prize  Act,  1864.  Short  title. 

2.  In  this  Act —  Interpreta- 
The  term  "the  Lords  of  the  Admiralty"  means  the  Lord  tion  of  terms, 

High  Admiral  of  the  United  Kingdom,  or  the  commis- 
sioners for  executing  the  office  of  Lord  High  Admiral : 

The  term  "  the  High  Court  of  Admiralty"  means  the  High. 
Court  of  Admiralty  of  England  : 

The  term  "any  of  her  Majesty's  ships  of  war"  includes 
any  of  her  Majesty's  vessels  of  war,  and  any  hired  armed 
ship  or  vessel  in  her  Majesty's  service  : 

The  term  "  officers  and  crew  "  includes  flag  officers,  com- 
manders, and  other  officers,  engineers,  seamen,  marines, 
soldiers,  and  others  on  board  any  of  her  Majesty's  ships 
of  war : 

The  term  "  ship  "  includes  vessel  and  boat,  with  the 
tackle,  furniture,  and  apparel  of  th.e  ship,  vessel,  or 
boat: 
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The  term  "ship  papers"  includes  all  books,  passes,  sea/ 
briefs,  charter  parties,  bills  of  lading,  cockets,  letters,  and 
other  documents  and  writings  delivered  up  or  found  on 
board  a  captured  ship  :  / 

The  term  "goods  "  includes  all  such  things  as  are  by  tfe 
course  of  Admiralty  and  law  of  nations  the  subject  of 
adjudication  as  prize  (other  than  ships).  ' 


Higli  Court 
of  Admiralty 
and  other 
Courts  to  be 
Prize  Courts 
for  purposes 
of  Act. 


I. — Peize  Cotjrts. 

3.  The  High  Court  of  Admiralty,  and  every  Court  of 
Admiralty  or  of  Vice-Admiralty,  or  other  Court  exercising 
Admiralty  jurisdiction  in  her  Majesty's  dominions,  for  the 
time  being  authorized  to  take  cognizance  of  and  judicially 
proceed  in  matters  of  prize,  shall  be  a  Prize  Court  within  the 
meaning  of  this  Act. 

Every  such  Court,  other  than  the  High  Court  of  Admiralty, 
is  comprised  in  the  term  "  Vice- Admiralty  Prize  Court," 
when  hereafter  used  in  this  Act. 


High  Court  of  Admiralty. 

Jurisdiction  4.  The   High  Court  of  Admiralty  shall  have  jurisdiction 

of  High  Court  throughout  her  Majesty's  dominions  as  a  Prize  Court, 
of  Admiralty.       The  High  Court  of  Admiralty  as  a  Prize  Court  shall  have 
power  to   enforce  any  order  or  decree  of  a  Vice-Admiralty 
Prize  Court,  and  any  order  or  decree  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  a  prize  appeal. 


Appeal  to 
Queen  in 
Council,  in 
what  cases. 


Jurisdiction 
of  Judicial 


Appeal;  Judicial  Committee. 

5.  An  appeal  shall  lie  to  her  Majesty  in  Council  from  any 
order  or  decree  of  a  Prize  Court,  as  of  right  in  case  of  a  final 
decree,  and  in  other  cases  with  the  leave  of  the  Court  making 
the  order  or  decree. 

Every  appeal  shall  be  made  in  such  manner  and  form  and 
subject  to  such  regulations  (including  regulations  as  to  fees, 
costs,  charges,  and  expenses)  as  may  for  the  time  being  be 
directed  by  Order  in  Council,  and  in  the  absence  of  any  such 
order,  or  so  far  as  any  such  order  does  not  extend,  then  in 
such  manner  and  form  and  subject  to  such  regulations  as  are 
for  the  time  being  prescribed  or  in  force  respecting  maritime 
causes  of  appeal. 

6.  The  Judicial  Committee  of  the  Privy  Council  shall  have 
jurisdiction  to  hear  and  report  on  any  such  appeal,  and  may 
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therein  exercise  all  such  powers  as  for  the  time  being  apper-  Committee  in 
tain  to  them  in  respect  of  appeals  from  any  Court  of  Admi-  prize  appeals, 
ralty  jurisdiction,  and  all  such  powers  as  are  under  this  Act 
vested  in  the  High  Court  of  Admiralty,  and  all  such  powers 
as  were  wont  to  be  exercised  by  the  Commissioners  of  Appeal 
in  prize  causes. 

7.  All  processes  and  documents  required  for  the  purposes  Custody  of 
of  any  such  appeal  shall  be  transmitted  to  and  shall  remain  processes, 
in  the  custody  of  the  Eegistrar  of  Her  Majesty  in   Prize  P^P^rs,  &o. 
Appeals. 

8   In   every   such   appeal  the   usual    inhibition   shall  be  Limit  of  time 
extracted  from  the  Eegistry  of  Her  Majesty  in  Prize  Appeals  ^°^  appeal, 
■within  three  months  after  the  date  of  the  order  or  decree 
appealed  from  if  the   appeal  be   from  the  High  Court  of 
Admiralty,  and  within  six  months  after  that  date  if  it  be 
from  a  Vice-Admiralty  Prize  Court. 

The  Judicial  Committee  may,  nevertheless,  on  sufficient 
cause  shown,  allow  the  inhibition  to  be  extracted  and  the 
appeal  to  be  prosecuted  after  the  expiration  of  the  respective 
periods  aforesaid. 

Vice- Admiralty  Prize  Courts. 

9.  Every  Vice-Admiralty  Prize  Court  shall  enforce  within  Enforcement 
its  jurisdiction  all  orders  and  decrees  of  the  Judicial  Com-  of  ord^sof 
mittee  in  prize  appeals  and  of  the  High  Court  of  Admiralty  ^S^  Court, 
in  prize  causes. 

10.  Her  Majesty  in  Council  may  grant  to  the  judge  of  any  Salaries  of 
Vice-Admiralty  Prize  Court  a  salary  not  exceeding  five  hun-  judges  of  _ 
dred  pounds   a   year,    payable   out  of  money  provided  by  JaityPri^e' 
Parliament,  subject  to  such  regulations  as  seem  meet.  Courts. 

A  judge  to  whom  a  salary  is  so  granted  shall  not  be 
entitled  to  any  further  emolument,  arising  from  fees  or  other- 
wise in  respect  of  prize  business  transacted  in  his  Court. 

An  account  of  all  such  fees  shall  be  kept  by  the  registrar 
of  the  Court,  and  the  amount  thereof  shall  be  carried  to  and 
form  part  of  the  consolidated  fund  of  the  United  Kingdom. 

1 1.  In  accordance,  as  far  as  circumstances  admit,  with  the  Eetiring 
■principles  and  regulations  laid  down  in  the  Superannuation  pensions  of 
Act,  1859,  her  Majesty  in  Council  may  grant  to  the  judge  of  f^l^^J^^^ 
any  Vice-Admiralty  Prize  Court  an  annual  or  other  allow-  ^  20. 
ance  to  take  effect  on  the  termination  of  his  service,  and  to 

be  payable  out  of  money  provided  by  Parliament. 
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Returns  from       12.  The  registrar  of  every   Vice-Admiralty  Prize   Court 

Vioe-Admi-      shall,  on  the  first  day  of  January  and  first  day  of  July  in 

^^^T^Ji^e       every  year,  make  out  a  return  (in  such  form  as  the  Lords  of 

^"  the  Admiralty  from  time  to  time  direct)  of  all  cases  adjudged 

in  the  Court  since  the  last  half-yearly  return,  and  shall  with 

all  convenient  speed  send  the  same  to  the  registrar  of  the 

High  Court  of  Admiralty,  who  shall  keep  the  same  in  the 

registry  of  that  Court,  and  who  shall,  as  soon  as  conveniently 

may  be,  send  a  copy  of  the  returns  of  each  half  year  to  the 

Lords  of  the  Admiralty,  who  shall  lay  the  same  before  both 

Houses  of  Parliament. 

General. 

Generalorders  13.  The  Judicial  Committee  of  the  Privy  Council,  with  the 
for  ^Mze  judge  of  the  High  Court  of  Admiralty,  may  from  time  to 

°     ^'  time  frame   general  orders  for  regulating   (subject  to  the 

provisions  of  this  Act)  the  procedure  and  practice  of  Prize 
Coiu'ts,  and  the  duties  and  conduct  of  the  officers  thereof  and 
of  the  practitioners  therein,  and  for  regulating  the  fees  to  be 
taken  by  the  officers  of  the  Courts,  and  the  costs,  charges, 
and  expenses  to  be  allowed  to  the  practitioners  therein. 

Any  such  general  orders  shall  have  full  effect,  if  and  when 
approved  by  her  Majesty  in  Council,  but  not  sooner  or  other- 
wise. 

Every  Order  in  Council  made  under  this  section  shall  be 
laid  before  both  Houses  of  Parliament. 

Every  such  Order  in  Council  shall  be  kept  exhibited  in  a 
conspicuous  place  in  each  Court  to  which  it  relates. 

ProHtitiou  of       14.  It  shall  not  be  lawful  for   any  registrar,  marshal,  or 

officer  of  Prize  other  officer  of  any  Prize  Court,  or  for  the  Registrar  of  Her 

a  "proctor  °&o    ^^^^ty  in  Prize  Appeals,  directly  or  indirectly  to  act  or  be  in 

'     '  any  manner  concerned    as    advocate,   proctor,    solicitor,    or 

agent,  or  otherwise,  in  any  prize  cause  or  appeal,  on  pain  of 

dismissal  or  suspension  from  office,  by  order  of  the  Court  or 

of  the  Judicial  Committee  (as  the  case  may  require). 

Prohibition  of  15.  It  shall  not  be  lawful  for  any  proctor  or  solicitor,  or 
proctors  being  person  practising  as  a  proctor  or  solicitor,  being  employed  by 
concerned  for  ^  party  in  a  prize  cause  or  appeal,  to  be  employed  or 
ties  in  a  concerned,  by  himself  or  his  partner,  or  by  any  other  person, 

cause.  directly  or  indirectly,  by  or  on  behalf  of  any  adverse  party  in 

that  cause  or  appeal,  on  pain  of  exclusion  or  suspension  from 
practice  in  prize  matters,  by  order  of  the  Court  or  of  the  Judi- 
cial Committee  (as  the  case  may  require). 
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II. — Pbocedxtee  in  Peize  Causes. 
Proceedings  hy  Captors. 

16.  Every  ship  taken  as  prize,  and  brougM  into  port  within  Custody  of 
the  jurisdiction  of  a  Prize  Court,  shall  forthwith,  and  without  prize  ship, 
bulk  broken,  be  delivered  up  to  the  marshal  of  the  Court. 

If  there  is  no  such  marshal,  then  the  ship  shall  be  in  like 
manner  delivered  up  to  the  principal  officer  of  customs  at  the 
port. 

The  ship  shall  remain  in  the  custody  of  the  marshal,  or  of 
such  officer,  subject  to  the  orders  of  the  Court. 

17.  The  captors  shall,  with  aU  practicable  speed  after  the  Bringing  in  of 
ship  is   brought  into  port,  bring  the  ship  papers  into  the  ship  papers, 
registry  of  the  Court. 

The  officer  in  command,  or  one  of  the  chief  officers  of  the 
capturing  ship,  or  some  other  person  who  was  present  at  the 
capture,  and  saw  the  ship  papers  delivered  up  or  found  on 
board,  shall  make  oath  that  they  are  brought  in  as  they  were 
taken,  without  fraud,  addition,  subduction,  or  alteration,  or 
else  shall  account  on  oath  to  the  satisfaction  of  the  Court  for 
the  absence  or  altered  condition  of  the  ship  papers  or  any  of 
them. 

Where  no  ship  papers  are  delivered  up  or  found  on  board 
the  captured  ship,  the  officer  in  command,  or  one  of  the  chief 
officers  of  the  capturing  ship,  or  some  other  person  who  was 
present  at  the  capture,  shall  make  oath  to  that  effect. 

18.  As  soon  as  the  affidavit  as  to  ship  papers  is  filed,  a  Issue  of 
monition  shall  issue,  returnable  within  twenty  days  from  the  monition, 
service  thereof,  citing  all  persons  in  general  to  show  cause 

why  the  captured  ship  should  not  be  condemned. 

19.  The  captors  shall,  with  all  practicable  speed  after  the  Examinations 
captured  ship  is  brought  into  port,  bring  three  or  four  of  the  ?n  standing 
principal  persons  belonging  to  the  captured  ship  before  the  mterroga- 
judge  of  the  Court  or  some  person  authorized  in  this  behalf, 

by  whom  they  shall  be  examined  on  oath  on  the  standing 
interrogatories. 

The  preparatory  examinations  on  the  standing  interroga- 
tories shall,  if  possible,  be  concluded  within  five  days  from 
the  commencement  thereof. 

20.  After  the  return  of  the  monition,  the  Court  shall,  on  Adjudication 
production  of  the  preparatory  examinations  and  ship  papers,  by  Court. 
proceed  with  all  convenient  speed  either  to  condemn  or  to 

release  the  captured  ship. 
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Further  21.  Where,  on  production  of  the  preparatory  examinations 

proof.  and  ship  papers,  it  appears  to  the  Court  doubtful  whether  the 

captured  ship  is  good  prize  or  not,  the  Court  may  direct 
further  proof  to  he  adduced,  either  by  affidavit  or  by  exami- 
nation of  witnesses,  with  or  without  pleadings,  or  by  produc- 
tion of  further  documents ;  and  on  such  further  proof  being 
adduced  the  Court  shall  with  all  convenient  speed  proceed  to 
adjudication, 

Custody,  &c.  22.  The  foregoing  provisions,  as  far  as  they  relate  to  the 
of  ships  of  custody  of  the  ship,  and  to  examination  on  the  standing 
"^^^  interrogatories,  shall  not  apply  to  ships  of  war  taken  as  prize. 

Claim. 

Entry  of  23.  At  any  time  before  final  decree  made  in  the  cause,  any 

claim.  person  claiming   an  interest  in  the  ship  may  enter  in  the 

registry  of  the  Court  a  claim,  verified  on  oath. 
Security  for  Witliin  five  days  after  entering  the  claim,  the  claimant  shall 

costs.  give  security  for  costs  in  the  sum  of  sixty  pounds ;  but  the 

Court  shall  have  power  to  enlarge  the  time  for  giving  security, 
or  to  direct  security  to  be  given  in  a  larger  sum,  if  the  circum- 
stances appear  to  require  it. 


Power  to 
Court  to 
direct  ap- 
praisement. 


Appraisement. 

24.  The  Court  may,  if  it  thinks  fit,  at  any  time  direct  that 
the  captured  ship  be  appraised. 

Every  appraisement  shall  be  made  by  competent  persons 
sworn  to  make  the  same  according  to  the  best  of  their  skill 
and  knowledge. 

Delivery  on  Bail. 

Power  to  25.  After  appraisement,  the  Court  may,  if  it  thinks  fit,  direct 

Court  to  that  the  captured  ship  be  delivered  up  to  the  claimant,  on  his 

direct  delivery  giving  security  to  the  satisfaction  of  the  Court  to  pay  to  the 
to  claimant       captors  the  appraised  value  thereof  in  case  of  condemnation. 


Sale. 

Power  to  26.  The  Court  may  at  any  time,  if  it  thinks  fit,  on  account 

Court  to  order  of  the  condition  of  the  captured  ship,  or  on  the  application  of 
8ale.  a  claimant,  order  that  the  captured  ship  be  appraised  as  afore- 

said (if  not  already  appraised),  and  be  sold. 

Sale  on  con-         27.  On  or  after  condemnation  the  Court  may,  if  it  thinks 
demnation.       fit,  order  that  the  ship  be  appraised  as  aforesaid  (if  not  already 
appraised),  and  be  sold. 
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28.  Every  sale  shall  be  made  hj  or  under  th.e  superintea-  How  sales  to 
deuce  of  the  marshal  of  the  Court  or  of  the  officer  having  the  l>e  made, 
custody  of  the  captured  ship. 

29.  The  proceeds  of  any  sale,  made  either  before  or   after  Payment  of 
condemnation,  and  after  condemnation  the  appraised  value  of  proceeds  to 
the  captured  ship,  in  case  she  has  been  delivered  up  to  a  ^^.ymaster- 
claimant  on  bail,  shall  be  paid  under  an  order  of  the  Court  offidal  Ao- 
either  into  the  Bank  of  England  to  the  credit  of  her  Majesty's  eountant. 
Paymaster-General,  or  into  the  hands  of  an  official  accountant 
(belonging  to  the  Commissariat  or  some  other  department) 
appointed  for  this  purpose   by  the   Commissioners   of   her 
Majesty's  Treasury  or  by  the  Lords  of  the  Admiralty,  subject 

in  either  case  to  such  regulations  as  may  from  time  to  time  be 
made,  by  Order  in  CouncU,  as  to  the  custody  and  disposal  of 
money  so  paid. 

Small  armed  Ships. 

30.  The    captors    may  include    in   one   adjudication   any  Oneadjudioa- 
nujnber,  not  exceeding  six,  of  armed  ships  not  exceeding  one  tion  as  to 
hundred  tons  each,  taken  within  three  months  next  before  several  small 
institution  of  proceedings.  ships. 

Goods. 

31.  The  foregoing  provisions  relating  to  ships  shall  extend  Application  of 
and  apply,  m.utatis  mutandis,  to  goods  taken  as  prize  on  board  foregoing  pro^ 
ship ;  and  the  Court  may  direct  such  goods  to  be  unladen,  ™ions  to 
inventoried  and  warehoused.  P"^^  ^°'^^- 


Monition  to  Captors  to  proceed, 

32.  If  the  captors  fail  to  institute  or  to  prosecute  with  effect  Power  to 
proceedings  for  adjudication,  a  monition  shall,  on  the  appli-  Court  to  call 
cation  of  a  claimant,  issue  against  the  captors,  returnable  °"  captors  to 
within  six  days  from  the  service  thereof,  citing  them  to  appear  adju^oation 
and  proceed  to  adjudication ;   and  on  the  return  thereof  the 

Court  shall  either  forthwith  proceed  to  adjudication  or  direct 
further  proof  to  be  adduced  as  aforesaid,  and  then  proceed  to 
adjudication. 

Claim  on  Appeal. 

33.  Where  any  person,  not  an  original  party  in  the  cause.  Person  inter- 
intervenes  on  appeal,  he  shall  enter  a  claim,  verified  on  oath,  feuing  on 
and  shaU  give  security  for  costs.  Xll^. 
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Jurisdiction 
of  Prize 
Couri;  in  case 
of  capture  in 
land  expedi- 
tion. 


III. — Special  Oases  of  Capttjeb. 
Land  Expeditions. 

34.  Where,  in  an  expedition  of  any  ol  lier  Majesty's  naval 
or  naval  and  military  forces  against  a  fortress  or  possession 
on  land,  goods  belonging  to  the  state  of  the  enemy  or  to  a 
public  trading  company  of  the  enemy  exercising  powers  of 
government  are  taken  in  the  fortress  or  possession,  or  a  ship 
is  taken  in  waters  defended  by  or  belonging  to  the  fortress  or 
possession,  a  Prize  Court  shall  have  jurisdiction  as  to  the 
goods  or  ship  so  taken,  and  any  goods  taken  on  board  the 
ship,  as  in  case  of  prize. 

Conjunct  Capture  with  Ally. 

Jurisdiction  35.  Where  any  ship  or  goods  is  or  are  taken  by  any  of  her 

of  Prize  Couri;  Majesty's  naval  or  naval  and  military  forces  while  acting  in 
iTiiV^  ^th  conjunction  with  any  forces  of  any  of  her  Majesty's  allies,  a 
ally.  Prize  Court  shall  have  jurisdiction  as  to  the  same  as  in  case 

of  prize,  and  shall  have  power,  after  condemnation,  to  appor- 
tion the  due  share  of  the  proceeds  to  her  Majesty's  ally,  the 
proportionate  amount  and  the  disposition  of  which  share  shall 
be  such  as  may  from  time  to  time  be  agreed  between  her 
Majesty  and  her  Majesty's  ally. 


Restriction  on 
petitions  by- 
asserted  joint 
captors. 


In  case  of 
ofEenoe  by 


Joint  Capture. 

36.  Before  condemnation,  a  petition  on  behalf  of  asserted 
joint  captors  shaU  not  (except  by  special  leave  of  the  Court) 
be  admitted,  unless  and  until  they  give  security  to  the  satis- 
faction of  the  Court  to  contribute  to  the  actual  captors  a  just 
proportion  of  any  costs,  charges,  or  expenses  or  damages  that 
may  be  incurred  by  or  awarded  against  the  actual  captors  on 
account  of  the  capture  and  detention  of  the  prize. 

After  condemnation,  such  a  petition  shall  not  (except  by 
special  leave  of  the  Court)  be  admitted  unless  and  until  the 
asserted  joint  captors  pay  to  the  actual  captors  a  just  propor- 
tion of  the  costs,  charges,  and  expenses  incurred  by  the  actual 
captors  in  the  case,  and  give  such  security  as  aforesaid,  and 
show  sufficient  cause  to  the  Court  why  their  petition  was  not 
presented  before  condemnation. 

Provided,  that  nothing  in  the  present  section  shall  extend 
to  the  asserted  interest  of  a  flag  officer  claiming  to  share  by 
virtue  of  his  flag. 

Offences  against  Law  of  Prize. 

37.  A  Prize  Court,  on  proof  of  any  offence  against  the  law 
of  nations,  or  against  this  Act,  or  any  Act  relating  to  naval 
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discipline,  or  against  any  Order  in  Council  or  royal  proclama-  captors,  prize 
tidn,  or  of  any  breach  of  her  Majesty's  instructions  relating  to  be  reseryed 
to  prize,  or  of  any  act  of  disobedience  to  the  orders  of  the  ^°^  Crown. 
Lords  of  the  Admiralty,  or  to  the  command  of  a  superior 
officer,  committed  by  the  captors  in  relation  to  any  ship  or 
goods  taken  as  prize,  or  in  relation  to  any  person  on  board 
any  such  ship,  may,  on  condemnation,  reserve  the  prize  to  her 
Majesty's  disposal,  notwithstanding  any  grant  that  may  have 
been  made  by  her  Majesty  in  favour  of  captors. 

Pre-emption. 

38.  Where  a  ship  of  a  foreign  nation  passing  the  seas  laden  Purchase  by 
■with  naval  or  victualling  stores  intended  to  be  carried  to  a  Admiralty  for 
port  of  any  enemy  of  Her  Majesty  is  taken  and  brought  into  ptiblio  service 
a  port  of  the  United  Kingdom,  and  the  purchase  for  the  ser-  ?  stores  on 
vice  of  her  Majesty  of  the  stores  on  board  the  ship  appears  to  sbitiB. 

the  Lords  of  the  Admiralty  expedient  without  the  condem- 
nation thereof  in  a  Prize  Court,  in  that  case  the  Lords  of  the 
Admiralty  may  purchase,  on  the  account  or  for  the  service  of 
her  Majesty,  all  or  any  of  the  stores  on  board  the  ship  ;  and 
the  Commissioners  of  Customs  may  permit  the  stores  pur- 
chased to  be  entered  and  landed  within  any  port. 

Capture  by  Ship  other  than  a  Ship  of  War. 

39.  Any  ship  or  goods  taken  as  prize  by  any  of  the  officers  Prizes  taken 
and  crew  of  a  ship  other  than  a  ship  of  war  of  her  Majesty  ^y  ships  other 
shall,  on  condemnation,  belong  to  her  Majesty  in  her  office  of  ^^l^^^^^  °^ 
Admiralty.  droits  of 

Admiralty. 

IV. — Prize  Salvage. 

40.  Where   any   ship   or   goods  belonging  to  any  of  her  Salvage  to 
Majesty's  subjects,  after  being  taken  as  prize  by  the  enemy,  ^-.^^P*™^. "* 
is  or  are  retaken  from  the  enemy  by  any  of  her  Majesty's  ^"^oodB from 
ships  of  war,  the  same  shall  be  restored  by  decree  of  a  Prize  enemy. 
Court  to  the  owner,  on  his  paying  as  prize  salvage  one.eighth 

part  of  the  value  of  th«  prize  to  be  decreed  and  ascertained  by 
the  Court,  or  such  sum  not  exceeding  one  eighth  part  of  the 
estimated  value  of  the  prize  as  may  be  agreed  on  between 
the  owner  and  the  re-captors,  and  approved  by  order  of  the 
Court;  provided,  that  where  the  re-capture  is  made  under 
circumstances  of  special  difficulty  or  danger,  the  Prize  Court 
may,  if  it  thinks  fit,  award  to  the  re-captors  as  prize  salvage 
a  larger  part  than  one  eighth  part,  but  not  exceeding  in  any 
case  one  fourth  part,  of  the  value  of  the  prize. 
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Provided  also,  that  -where  a  ship  after  being  so  taken  is  set 
forth  or  used  by  any  of  her  Majesty's  enemies  as  a  ship  of 
■war,  this  provision  for  restitution  shall  not  apply,  and  the 
ship  shall  be  adjudicated  on  as  in  other  cases  of  prize. 


Permission  to 
re-oaptured 
ship  to  pro- 
ceed on 
voyage. 


41.  Where  a  ship  belonging  to  any  of  her  Majesty's  sub- 
jects, after  being  taken  as  prize  by  the  enemy,  is  retaken 
from  the  enemy  by  any  of  her  Majesty's  ships  of  war,  she 
may,  with  the  consent  of  the  re-captors,  prosecute  her  voyage, 
and  it  shall  not  be  necessary  for  the  re-captors  to  proceed  to 
adjudication  till  her  return  to  a  port  of  the  United  Kingdom. 

The  master  or  owner,  or  his  agent,  may,  with  the  consent 
of  the  re-captors,  unload  and  dispose  of  the  goods  on  board 
the  ship  before  adjudication. 

In  case  the  ship  does  not,  within  six  months,  return  to  a 
port  of  the  United  Kingdom,  the  re-captors  may  nevertheless 
institute  proceedings  against  the  ship  or  goods  in  the  High 
Court  of  Admiralty,  and  the  Court  may  thereupon  award 
prize  salvage  as  aforesaid  to  the  re-captors,  and  may  enforce 
payment  thereof,  either  by  warrant  of  arrest  against  the  ship 
or  goods,  or  by  monition  and  attachment  against  the  owner. 


V. — Pbize  Botinty. 

Prize  bounty  42.  If,  in  relation  to  any  war,  her  Majesty  is  pleased  to 
to  officers  and  declare,  by  proclamation  or  Order  in  Council,  her  intention  to 
crew  present  gj^nt  prize  bounty  to  the  officers  and  crews  of  her  ships  of 
war,  then  such  of  the  officers  and  crew  of  any  of  her  Majesty's 
ships  of  war  as  are  actually  present  at  the  taking  or  destroying 
of  any  armed  ship  of  any  of  her  Majesty's  enemies  shall  be 
entitled  to  have  distributed  among  them  as  prize  bounty  a  sum 
calculated  at  the  rate  of  five  pounds  for  each  person  on  board 
the  enemy's  ship  at  the  beginning  of  the  engagement. 


at  engage- 
ment with  an 
enemy. 


Ascertain- 
ment of 
amount  of 
prize  bounty 
by  decree  of 
Prize  Court. 


43.  The  number  of  the  persons  so  on  board  the  enemy's 
ship  shall  be  proved  in  a  Prize  Court,  either  by  the  examina- 
tions on  oath  of  the  survivors  of  them,  or  of  any  three  or  more 
of  the  survivors,  or  if  there  is  no  survivor  by  the  papers  of  the 
enemy's  ship,  or  by  the  examinations  on  oath  of  three  or  more 
of  the  officers  and  crew  of  her  Majesty's  ship,  or  by  such 
other  evidence  as  may  seem  to  the  Court  sufficient  in  the  cir- 
cumstances. 

The  Court  shall  make  a  decree   declaring  the  title  of  the 
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officers  and  crew  of  her  Majesty's  sMp  to  the  prize  bounty, 
and  stating  the  amount  thereof. 

The  decree  shall  be  subject  to  appeal  as  other  decrees  of 
the  Court. 

44.  On  production  of  an  official  copy  of  the  decree,  the  Payment  of 
Commissioners  of  her  Majesty's  Treasury  shall,  out  of  money  prize  bounty 
provided  by  Parliament,  pay  the  amount  of  prize  boimty  ^'^^'^'i''^- 
decreed,  in  such  manner  as  any  Order  in  Council  may  from 
time  to  time  direct. 


VI. — MiSOELLANEOtJS  PeOVISIONS. 

Ransom. 

45.  Her  Majesty  in  Council  may  from  time  to  time,  in  rela-  Power  for 
tion  to  any  war,  make  such  orders  as  may  seem  expedient,  regulatmg 
according  to    circumstances,    for    prohibiting    or    allowing,  (^^^g^^ 
wholly  or  in  certain  cases,  or  subject  to  any  conditions  or  Council, 
regulations  or  otherwise,  as  may  from  time  to   time  seem 

meet,  the  ransoming  or  the  entering  into  any  contract  or 
agreement  for  the  ransoming  of  any  ship  or  goods  belonging 
to  any  of  her  Majesty's  subjects,  and  taken  as  prize  by  any 
of  her  Majesty's  enemies. 

Any  contract  or  agreement  entered  into,  and  any  bill,  bond, 
or  other  security  given  for  ransom  of  any  ship  or  goods,  shall 
be  under  the  exclusive  jurisdiction  of  the  High  Court  of 
Admiralty  as  a  Prize  Court  (subject  to  appeal  to  the  Judicial 
Comroittee  of  the  Privy  Council),  and  if  entered  into  or  given 
in  contravention  of  any  such  Order  in  Council  shall,  be 
deemed  to  have  been  entered  into  or  given  for  an  illegal 
consideration. 

If  any  person  ransoms  or  enters  into  any  contract  or  agree- 
ment for  ransoming  any  ship  or  goods,  in  contravention  of 
any  such  Order  in  Council,  he  shall  for  every  such  oifence  be 
liable  to  be  proceeded  against  in  the  High  Court  of  Admiralty 
at  the  suit  of  her  Majesty  in  her  Office  of  Admiralty,  and  on 
conviction  to  be  fined,  in  the  discretion  of  the  Court,  any  sum 
not  exceeding  five  hundred  pounds. 

Convoy. 

46.  If  the  master  or  other  person  having  the  command  of  Punishment 
any  ship  of  any  of  her  Majesty's  subjects,  under  the  convoy  of  masters  of 
of  any  of  her  Majesty's  ships  of  war,  wilfully  disobeys  any  "ggels^mder 
lawful  signal,  instruction,  or  command  of  the  commander  of  convoy  dis- 
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obeying 
orders  or 
deserting 
convoy. 


the  convoy,  or  without  leave  deserts  the  convoy,  he  shall  be 
liable  to  be  proceeded  against  in  the  High  Court  of  Admiralty 
at  the  suit  of  her  Majesty  in  her  Office  of  Admiralty,  and 
upon  conviction  to  be  fined,  in  the  discretion  of  the  Court,  any 
sum  not  exceeding  five  hundred  pounds,  and  to  suffer  im- 
prisonment for  such  time,  not  exceeding  one  year,  as  the 
Court  may  adjudge. 


Prize  ships 
and  goods 
liable  to 
duties  and 
forfeiture. 


Eegulations 
of  customs  to 
be  observed  as 
to  prize  ships 
and  goods. 


Customs  Duties  and  Regulations. 

47.  All  ships  and  goods  taken  as  prize  and  brought  into  a 
port  of  the  United  Kingdom  shall  be  liable  to  and  be  charged 
with  the  same  rates  and  charges  and  duties  of  customs  as 
under  any  Act  relating  to  the  customs  may  be  chargeable  on 
other  ships  and  goods  of  the  like  description ;  and 

All  goods  brought  in  as  prize  which  would  on  the  voluntary 
importation  thereof  be  liable  to  forfeiture  or  subject  to  any 
restriction  under  the  laws  relating  to  the  customs,  shall  be 
deemed  to  be  so  liable  and  subject,  unless  the  Commissioners 
of  Customs  see  fit  to  authorize  the  sale  or  delivery  thereof  for 
home  use  or  exportation,  unconditionally  or  subject  to  such 
conditions  and  regulations  as  they  may  direct. 

48.  Where  any  ship  or  goods  taken  as  prize  is  or  are 
brought  into  a  port  of  the  United  Kingdom,  the  master  or 
other  person  in  charge  or  command  of  the  ship  which  has 
been  taken  or  in  which  the  goods  are  brought  shall,  on 
arrival  at  such  port,  bring  to  at  the  proper  place  of  discharge, 
and  shall,  when  required  by  any  officer  of  customs,  deliver  an 
account  in  writing  under  his  hand  concerning  such  ship  and 
goods,  giving  such,  particulars  relating  thereto  as  may  be  in 
his  power,  and  shall  truly  answer  all  questions  concerning 
such  ship  or  goods  asked  by  any  such  oificer,  and  in  default 
shall  forfeit  a  sum  not  exceeding  one  hundred  pounds,  such 
forfeiture  to  be  enforced  as  forfeitures  for  offences  against  the 
laws  relating  to  the  customs  are  enforced,  and  every  such  ship 
shall  be  liable  to  such  searches  as  other  ships  are  liable  to, 
and  the  officers  of  the  customs  may  freely  go  on  board  such 
ship  and  bring  to  the  Queen's  warehouse  any  goods  on  board 
the  same,  subject,  nevertheless,  to  such  regulations  in  respect 
of  ships  of  war  belonging  to  her  Majesty  as  shall  from  time 
to  time  be  issued  by  the  Commissioners  of  her  Majesty's 
Treasury. 

Power  for  49.  Goods  taken  as  prize  may  be  sold  either  for  home  con- 

Treasury  to  sumption  or  for  exportation ;  and  if  in  the  former  ease  the 
dXesT*°"^  proceeds  thereof,  after  payment  of  duties  of  customs,  are 
certain  cases,    insufficient  to  satisfy  the  j  ust  and  reasonable  claims  thereon. 
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the  Commissioners  of  her  Majesty's  Treasury  may  remit  the 
■whole  or  such  part  of  the  said  duties  as  they  see  fit. 

Perjury. 

50.  If  any  person  wilfully  and  corruptly  swears,  declares,  Punialiment 
or  affirms  falsely  in  any  prize  cause  or  appeal,  or  in  any  pro-  °^  persons 
ceeding  under  this  Act,  or  in  respect  of  any  matter  required  f^,^ 
by  this  Act  to  he  verified  on  oath,  or  suhorns  any  other  person 

to  do  so,  he  shall  be  deemed  guilty  of  perjury,  or  of  suborna- 
tion of  perjury  (as  the  case  may  be),  and  shall  be  liable  to  be 
punished  accordingly. 

Limitation  of  Actions,  ^c, 

51.  Any  action  or  proceeding  shall  not  lie  in  any  part  of  Actions 
her  Majesty's  dominions  against  any  person  acting  under  the  a-gamst  per- 
authority  or  in  the  execution  or  intended  execution  or  in  pur-  in^^^dTnott 
suance  of  this  Act  for  any  alleged  irregularity  or  trespass,  or  te  brought 
other  act  or  thing  done  or  omitted  by  him  under  this  Act,  witliont 
unless  notice  in  writing  (specifying  the  cause  of  the  action  or  notice,  &c. 
proceeding)  is  given  by  the  intending  plaintiff  or  prosecutor 

to  the  intended  defendant  one  month  at  least  before  the  com- 
mencement of  the  action  or  proceeding,  nor  unless  the  action 
or  proceeding  is  commenced  within  six  months  next  after  the 
act  or  thing  complained  of  is  done  or  omitted,  or,  in  case  of  a 
continuation  of  damage,  within  six  months  next  after  the  doing 
of  such  damage  has  ceased. 

In  any  such  action  the  defendant  may  plead  generally  that 
the  act  or  thing  complained  of  was  done  or  omitted  by  him 
when  acting  under  the  authority  or  in  the  execution  or  intended 
execution  or  in  pursuance  of  this  Act,  and  may  give  all  special 
matter  in  evidence ;  and  the  plaintiff  shall  not  succeed  if  tender 
of  sufficient  amends  is  made  by  the  defendant  before  the  com- 
mencement of  the  action ;  and  in  case  no  tender  has  been  made, 
the  defendant  may,  by  leave  of  the  Court  in  which  the  action 
is  brought,  at  any  time  pay  into  Court  such  sum  of  money  as 
he  thinks  fit,  whereupon  such  proceeding  and  order  shall  be 
had  and  made  in  and  by  the  Court  as  may  be  had  and  made 
on  the  payment  of  money  into  Court  in  an  ordinary  action ; 
and  if  the  plaintiff  does  not  succeed  in  the  action,  the  defendant 
shaU.  receive  such  full  and  reasonable  indemnity  as  to  all  costs, 
charges,  and  expenses  incurred  in  and  about  the  action  as  may 
be  taxed  and  allowed  by  the  proper  officer,  subject  to  review; 
and  though  a  verdict  is  given  for  the  plaintiff  in  the  action  he 
shall  not  have  costs  against  the  defendant,  unless  the  judge 
before  whom  the  trial  is  had  certifies  his  approval  of  the 
action. 

G  G  2 
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Any  such  action  or  proceeding  against  any  person  in  her 
Majesty's  naval  service,  or  in  the  employment  of  the  Lords  of 
the  Admiralty,  shall  not  be  brought  or  instituted  elsewhere 
than  in  the  United  Kingdom. 


Jurisdiction 
of  High  Court 
of  Admiralty 
on  petitions  of 
right  in  cer- 
tain oases,  as 
in  23  &  24 
Viet.  c.  34. 


Petitions  of  Right. 

52.  A  petition  of  right,  under  the  Petitions  of  Eight  Act, 
1860,  may,  if  the  suppliant  thinks  fit,  be  intituled  in  the  High 
Court  of  Admiralty,  in  case  the  subject-matter  of  the  petition 
or  any  material  part  thereof  arises  out  of  the  exercise  of  any 
belligerent  right  on  behalf  of  the  Crown,  or  would  be  cogniz- 
able in  a  Prize  Court  within  her  Majesty's  dominions  if  the 
same  were  a  matter  in  dispute  between  private  persons. 

Any  petition  of  right  under  the  last-mentioned  Act,  whether 
intituled  in  the  High  Court  of  Admiralty  or  not,  may  be  prose- 
cuted in  that  Court,  if  the  Lord  Chancellor  thinks  fit  so  to 
direct. 

The  provisions  of  this  Act  relative  to  appeal,  and  to  the 
framing  and  approval  of  general  orders  for  regulating  the 
procedure  and  practice  of  the  High  Court  of  Admiralty,  shaU. 
extend  to  the  case  of  any  such  petition  of  right  intituled  or 
directed  to  be  prosecuted  in  that  Court ;  and,  subject  thereto, 
all  the  provisions  of  the  Petitions  of  Eight  Act,  1860,  shall 
apply,  mutatis  mutandis,  in  the  case  of  any  such  petition  of 
right ;  and  for  the  purposes  of  the  present  section  the  terms 
"Court"  and  "judge"  in  that  Act  shall  respectively  be  under- 
stood to  include  and  to  mean  the  High  Court  of  Admiralty  and 
the  judge  thereof,  and  other  terms  shall  have  the  respective 
meanings  given  to  them  in  that  Act. 


Orders  in  Council. 

Power  to  53.  Her  Majesty  in  Council  may  from  time  to  time  make 

make  Orders    such  Orders  in  Council  as  seem  meet  for  the  better  execution 
in  Council.        ^f  this  Act. 


Order  in 
Council  to  be 
gazetted,  &c. 


54.  Every  Order  in  Council  under  this  Act  shall  be  published 
in  the  London  Gazette,  and  shall  be  laid  before  both  Houses 
of  Parliament  within  thirty  days  after  the  making  thereof,  if 
Parliament  is  then  sitting,  and,  if  not,  then  within  thirty  days 
after  the  next  meeting  of  Parliament. 


Not  to  affect 
rights  of 
Crown ;  effect 
of  treaties,  &c. 


Savings. 

55.  Nothing  in  this  Act  shall — 

(1.)  give  to  the  ofiicers  and  crew  of  any  of  her  Majesty's 
ships  of  war  any  right  or  claim  in  or  to  any  ship  or 
goods  taken  as  prize  or  the  proceeds  thereof,  it  being 
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the  intent  of  this  Act  that  such  officers  and  crews 
shall  continue  to  take  only  such  interest  (if  any)  in 
the  proceeds  of  prizes  as  may  he  from  time  to  time 
granted  to  them  by  the  Crown  ;  or 

(2.)  affect  the  operation  of  any  existing  treaty  or  convention 
with  any  foreign  power ;  or 

(3.)  take  away  or  abridge  the  power  of  the  Crown  to  enter 
into  any  treaty  or  convention  with  any  foreign  power 
containing  any  stipulation  that  may  seem  meet  con- 
cerning any  matter  to  which  this  Aet  relates  ;  or 

(4.)  take  away,  abridge,  or  control,  further  or  otherwise 
than  as  expressly  provided  by  this  Act,  any  right, 
power,  or  prerogative  of  her  Majesty  the  Queen  in 
right  of  her  Crown,  or  in  right  of  her  office  of 
Admiralty,  or  any  right  or  power  of  the  Lord  High 
Admiral  of  the  United  Kingdom,  or  of  the  Com- 
missioners for  executing  the  Office  of  Lord  High 
Admiral;  or 

(5.)  take  away,  abridge,  or  control,  further  or  otherwise  than 
as  expressly  provided  by  this  Act,  the  jurisdiction  or 
authority  of  a  Prize  Court  to  take  cognizance  of  and 
judicially  proceed  upon  any  capture,  seizure,  prize, 
or  reprisal  of  any  ship  or  goods,  and  to  hear  and 
determine  the  same,  and,  according  to  the  course  of 
Admiralty  and  the  law  of  nations,  to  adjudge  and 
condemn  any  ship  or  goods,  or  any  other  jurisdiction 
or  authority  of  or  exerciseable  by  a  Prize  Court. 

Commencement. 

56.  This  Act  shall  commence  on  the  commencement  of  the  Commencc- 
Naval  Agency  and  Distribution  Act,  1864.  ment  of  Act. 


GENERAL  INDEX. 


ABANDONMENT.     IVide  sub  Captueb  ;  Embaeoo;  Fbeioht;   Pee- 

BMPTION  ;    &C.] 

ACT  OP  GOD,  414. 

ADJUDICATION.     [  Vide  also  Condemnation  ;  Peizb.] 
Eight  to  carry  suspected  vessels  into  port,  154. 
The  subject  generally,  316. 
Court  of  ally  of  captor  has  no  jurisdiction,  316. 
Prize  court  may  sit  in  territory  of  ally,  316. 
Prize  lyiag  within  territory  of  ally,  317. 

Prize  cannot  be  condemned  whOst  within  neutral  jurisdiction,  62,  317. 
DiflEerence  of  opiaion  as  to  this,  317. 
Neutral  ports  now  closed  to  prizes,  317. 
To  what  port  prize  to  be  brought,  318. 
Peace  cures  defective  title  to  prize  purchased,  318. 
Eight  to  prize  vested  iu  sovereign,  319. 
Prize  proclamation,  130,  319,  407,  411. 
Adjudication  by  Admiralty  Court,  319. 
Misconduct  forfeits  prize,  319. 
When  prize  Droit  of  Admiralty,  136,  319. 
Law  of  nations  followed  ;  not  municipal  law,  320. 
May  be  demanded  by  neutrals,  though  prize  lost  or  destroyed,  320, 

330. 
Captors  must  proceed  with,  65,  320,  332. 
Statute  of  Limitations  does  not  apply,  321. 
Enemies  have  no  locus  standi,  321. 
Master  can  represent  claimants,  321. 
Claim,  how  to  be  supported,  322. 
Time  allowed  if  documents  insufficient,  322. 
Proof  lies  on  claimant,  322. 
If  no  proof,  delay  of  year  and  day,  322. 
Property  not  changed  till  regular  condenmation,  322. 
Allowance  for  amelioration ;  defective  purchase,  323. 
Interlocutory  sale,  323. 

Discharge  of  cargo ;  expenses  of,  59,  323,  334. 
Jurisdiction  of  captors'  court  conclusive,  323,  389. 
Captors'  liabiKty,  324. 

Neutrals  have  no  complaint  till  adjudication,  324. 
Neutrals  must  resort  to  highest  court  of  appeal,  324. 
The  Standing  Interrogatories,  116,  324. 
Eules  as  regards  evidence,  325. 
The  responsibility  of  captors,  57,  68,  64,  67,  330. 
Neutral  property  destroyed  with  belligerent  ship,  333. 
Grounds  of  foreign  condemnation  examined  by  the  Court,  389. 
Weight  to  be  attached  to  foreign  condemnation,  SS9. 
Privateers  must  bring  in  prizes,  94. 
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ADJVDIOATIOTH— continued. 

Costs  and  Damages.    {Vide  also  sub  Caftueb.] 
The  award  of,  325. 
The  Ostsee  case,  325. 

Indenmification  of  captors  by  national  government,  65,  328. 
Expenses  aggravated  by  wiliulness  of  daimants,  329,  332. 
None  allowed  against  captors  if  capture  justifiable,  55,  329. 
When  not  allowed  against  captors,  329,  331,  332. 
When  allowed,  330,  331. 
If  prize  lost  or  destroyed,  320,  330. 
Captors'  liability  after  unjustified  sale,  330. 
Damages  for  personal  torts,  330. 
Vindictive  damages,  when  given,  331. 
For  unreasonable  delay,  332. 
Against  non-oomruissioned  captors,  332. 
Indirect  damages  ;  loss  of  market,  &o.,  333. 
Destruction  of  neutral  property  with  beUigerent  vessel,  333. 
When  further  proof  required,  333. 
Or  when  misconduct  on  part  of  claimaints,  334. 
When  not  allowed  to  claimants,  333. 
When  allowed  to  captors,  59,  334. 
Basis  of  allowance,  334. 

Expenses  of  unlivery  and  warehousing,  59,  323,  334. 
Private  compromise  precludes  claim  for  damages,  335. 
Double  charge  for  fire  insurance,  335. 
Marshal  responsible  for  safety  of  prize,  335. 
Excessive  charges  by  marshal,  33B. 
Expenses  payable  to  neutral  carrier,  341 . 
Assessment  of  ;  Liability  for  ;  Interest  on,  57 — 67. 
Payable  out  of  Freight,  67. 
Damage  by  resisting  capture,  83,  84. 
Costs  of  Discharge,  &c.     \_Vide  sub  Caeqo.] 
I/iabUity  of  privateer  owners,  94. 


Costs  when  insurance  F.  C.  and  S.  or  invalidated,  336. 

Costs  in  ordinary  cases,  336. 

Services  of  master  and  crew  re  restitution,  337. 

Costs  adjudged  against  claimant,  337. 

Whether  reasonably  incurred,  338. 

ADMIRALTY  COURT, 
Adjudication  by,  319. 
Responsibility  for  prize,  335. 

ADMIRALTY,  DROIT  OF,  136,  319. 
AGENT  AND  PRINCIPAL,  114,  413. 

ALABAMA,  THE 

Was  not  a  privateer,  28. 

Case,  generally,  364.     [  Fii<?e  swi  Neuteai,  Rtohts,  &c.— Politioal.] 

ALLIES  must  not  trade  with  Enemy,  269,  284. 

ALLY, 

Court  of,  316. 

Right  of,  to  grant  Licences,  284. 
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AMELIORATION,  aUowanoe  for,  323. 

ANCIFITIS  USTIS,  Goods.     [ Firfe  Conteaband  ;  EftTjirooAL  Goods.] 

ANGAHY,  247. 

APPEAL,  neutrals  must,  before  oomplaining,  324. 

APPROPRIATION  OP  NATIONAL  PROPERTY,  254. 

ARMED   BELLIGERENT   CARRYING- SHIPS.     [^Vide  Resistance 
TO  Visit,  &o.] 

ARMED  NEUTRALITY  OF  1780.. 88,  147. 

ARREST, 

Effect  of ,  on  Freight-contract,  41. 

By  Government  of  assured,  42,  256. 

Does  not  dissolve  Freight-contract.     \Vide  Feeioht.] 

ARREST  1).  CAPTURE,  38,  39,  41,  252,  256.     [Vide  also  Embaego.] 

"ARRESTS,  RESTRAINTS,  AND  DETAINMENTS,"  79. 

ASSISTANCE  (OF  NEUTRALS)  TO  BELLIGERENTS,  381. 

AUGMENTATION  OF  FORCES.     [  Vide  Nbuteal  Wateks  ;  Neuieal 
RiOHTS,  &o.— Politioai,.] 


BALTIC  CODE,  1793.. 88. 

BALTIC  CONFEDERACY,  148. 

BARRATRY, 

Delivery  to  enemy,  78. 

Privity  of  owners  excludes  barratry,  78. 

Resulting  in  capture  ;  the  F.  C.  and  S.  clause,  79. 

loss  by  torpedoes,  86. 
Barratrous  breach  of  blockade,  124. 
Hesistanoe  to  visit  and  search,  215. 
Engaging  in  iUicit  or  privileged  trade,  243. 
Trading  with  enemy,  'lli. 
Ransom  from  the  enemy,  304. 
Breach  of  neutral  warrantry,  387. 

BELLIGERENT 

Goods,  Carriage  of,  355. 

Municipal  Rights,  264. 

Obligations,  311. 

Rights  against  the  Enemy,  30. 

Rights  against  Neutrals,  144. 

Ship,  destruction  of,  with  neutral  property,  333. 

Troops,  Transport  of,  359. 

Vessels,  Shipment  by,  357. 
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BELLiaERENTS, 

Purchase  from,  by  Neutrals,  360. 
Loans  to,  384,  413. 
Sales  to,  346,  364. 

BILL  OF  LADING.    [riffeCHAEiEB-PAKTi.] 

BLOCKADE.     [  Vide  also  Embaego.] 
Of  destination,  40. 
Effect  of,  on  policy,  40. 
Alternatives  open  to  ship-master,  40. 
Marine  insurance  clauses,  40. 
Wages  of  crew  during,  41. 
Ereight-oontraot,  41,  418. 
The  subject  generally,  104. 
Motive  of,  105. 

Consequence  of  violation  of,  105. 
What  ports  may  be  blockaded,  105. 
Must  be  effective,  27,  105,  106. 
Paper  blockade,  105. 
During  the  Anglo-Russian  War,  105. 
Three  requisites,  to  constitute  a  good,  106. 
Ineffectiveness  as  regards  certain  ports,  107. 
Whole  Confederate  coast  blockaded,  107,  108. 
Must  be  impartial,  107. 
But  may  be  limited,  107. 
In  the  Turko-Bussian  war,  107. 
War-vessels  may  be  admitted,  108. 
In  the  Franco -Chinese  war,  108. 
Proof  of  discontinuance,  ,108. 
Not  invalidated  by  accidental  circumstances,  108. 
But  blookaders  must  return  promptly,  109. 
Effect  of  weakening  the  cordon,  109. 
If  once  raised,  fresh  notification  necessary,  109. 
Occasional  breach  is  not  proof  of  inefficiency,  109. 
Proof  of  de  facto,  lies  on  captors,  109. 
Must  be  construed  literally,  109. 
May  be  evaded  by  inland  conveyance,  109. 
Goods  must  not  be  coasted,  to  avoid,  HO. 
Days  of  grace  for  vessels  loading  or  discharging,  110. 
But  such  vessels  must  act  bondjide,  110. 
Ships  in  ballast  may  leave  at  any  time,  110. 
Formal  notice  to  vessels  in  the  ports.  111,  116. 
Vessels  driven  into  blockaded  ports  by  stress  of  weather ;  in  ignorance ; 

under  licence,  &o.,  &o. : — may  depart  in  safety.  111,  118. 
Knowledge  must  be  proved  against  blockade-breakers,  112,  115. 
Public  notification,  112,  115. 
No  special  indulgence  to  uncivilised  powers,  112. 
Shipmasters  and  the  plea  of  ignorance,  112,  114,  115,  116. 
Distinction  between  Blockade  by  Notice  and  Blockade  <fe/ac<o,  113, 

114. 
Deliberately  approaching  vessels  cannot  claim  to  be  warned  off,  113. 
But  innocently  approaching  vessels  must  be  warned,  116. 
Vessels  must  not  hover  on  the  coast,  113. 
Masters  must  inquire  at  neutral  ports,  &c.,  113,  114. 
Masters  must  not  inquire  of  blockading  squadron,  113. 
Cargo  purchased  in  ignorance,  re  loading  port,  114. 
Cargo-owner  not  necessarily  bound  by  act  of  beUigereut  agent,  114. 
Master,  when  warned,  must  promptly  turn  away,  115. 
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BLOCKAJ)E— Mre<sreMe<?. 

Notice  must  not  exceed  the  fact,  116. 

If  master's  plea  of  ignorance  disbelieved,  ship  may  be  arrested,  116. 

Warning'  must  be  inscribed  on  ship's  papers,  116. 

Standing  interrogatories,  116. 

Sailiug  with  intent  to  violate  :  confiscation,  117. 

But  intent  must  be  accompanied  by  overt  act,  117. 

Effect  of  false  papers,  attempt  to  avoid  search,  &o.,  117. 

Master  must  act  with  straightfordness,  118. 

Intoxication:  bad  antecedents,  118. 

A  general  Uoence  does  not  cover  blockaded  ports,  119,  278. 

Attempted  breach  involves  total  confiscation,  119. 

But  cargo-owners  may  rebut  complicity,  1 19. 

Or  presumption  may  be  in  favour  of  cargo-owners,  119. 

Ship-owners  cannot  plead  disobedience  of  master,  120. 

OflEence  purged  only  by  termination  of  voyage,  120. 

Pacific  Blockade. 

Definition  and  instances,  121. 
Insurance. 

Generally,  123. 

Underwriters  must  be  informed  of  intention  to  run  blockade 
123,  404.  ' 

Illegal  against  British  blockade,  124. 

Violation  of  blockade  breaks  neutral  warranty,  124. 

Blockade  of  destination  not  a  perE  insured  against,  124. 

Barratrous  breach,  by  master,  124. 

Whether  master  had  notice,  125. 

Whether  breach  was  intentional,  125. 

Special  policy-clauses,  124. 

BOMBARDMENT  OP  SEABOARD  TOWNS. 
General  considerations,  138. 
An  open  question,  142. 
Fire  insurance,  re,  143. 

BRITISH  BLOCKADE.     [  Vide  Blookabe.] 

CAPTURE,  insurance  against,  42,  275,  276,  406. 

EMBARGO.     [ri<?«  Embabgo.] 

SHIPPING,  effect  of  Declaration  of  Paris  on,  30. 

BULK,  breaking  of,  58. 

BULLS'  HIDES,  182. 

CAGLIARI  CASE,  381. 

CAPTAIN.     [  Vide  Master.  ] 

CAPTURE:   CAPTORS.     [  Ti*  awS  Embaego  ;   Peize  ;    Re-oaptueb  ; 
Adjudication.  ] 
Equitable  claims  not  recognized,  24. 
Distinguished  from  arrest,  38,  39,  41,  256. 
Definition  of,  53,  54. 

Allowance  of  days  of  grace  on  declaration  of  war,  53,  59. 
Is  none  the  less  so,  though  illegal,  55. 
Reasonable  suspicion  will  justify,  55,  154,  329. 
Is  at  peril  of  captors,  55. 

Must  be  followed  by  adjudication,  55,  320,  332. 
Prize  may  be  destroyed,  66,  333. 
Compensation  for  wrongful  destruction,  56,  333.  , 
Of  fishing-vessels,  56. 
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CAPTURE :  CAPTO'RS— continued. 

Captors  liable  for  neglect,  57,  58,  67,  330.    [  Vide  also  Adjudication.] 
Claim  for  damages  against  captors,  67,  58,  64,  67,  330.     [_Vide  also 

Aejxjdioation.] 
Captured  seamen  are  prisoners,  58. 
The  breaking  of  bulk,  58. 
Captors  may  claim  costs,  59,  334. 
Captors,  when  invested  with  prize,  59. 
If  vessel  sailed  before  hostilities,  59. 
Capture  in  neutral  waters,  60,  314. 
Joint  capture,  60. 
Capture  after  illegal  outfit,  &c. ,  62. 

-cessation  of  hostilities,  64. 
Captors  must  secure  themselves  against  rescue,  217. 
Captors,  indemnification  of,  by  government,  65,  328. 
Payment  of  freight.     [  Vide  sub  Feeiqht.] 
Standing  interrogatories  administered  to  crew,  116,  324. 
By  non-commissioned  ship,  96,  133,  136. 
Capture  of  ransom-biH,  302. 
Insurable  interest  of  captors,  (q.  v.)  407. 
Captors  answerable  to  own  government,  324. 
Enemy  goods  in  neutral  vessels,  88. 

Insurance. 

Is  covered  by  the  policy,  68. 

r.  C.  and  S.  clause,  68,  81,  275,  276,  396. 

Gives  right  to  immediate  claim,  68. 

Is  constructive  total  loss,  69. 

Gives  right  to  abandon,  69. 

Consequence  of  not  abandoningj  69. 

Abandonment  of  ship  catries  freight  with  it,  46,  70. 

once  accepted,  is  binding,  71,  72. 
Detainment  equivalent  to,  71. 

Payment  of  expenses  consequent  on,  72,  83.     [  Vide  Adjudica- 
tion.] 
Costs  attending  adjudication  proceedings,  72. 
If  abandonment  refused  by  underwriters,  72. 
Effect  of  compromise,  as  regards  subsequent  salvage,  73. 
May  be  claim  for  total  loss,  notwithstanding  recapture,  73. 
Total  loss  possible,  though  interest  arrive,  73. 
Abandonment  cannot  be  made,  if  interest  safe,  74. 
Sale  by  captors :  re-purchase  by  master,  75. 
Loss  during  deviation  after  capture  and  release,  76. 
Loss  by  capture  and  by  sea-perils,  conjointly,  76. 
"All  consequences  of  hostilities,"  77,  79. 
Barratrous  delivery  to  enemy,  78. 
Caused  by  barratry :  the  F.  C.  and  S.  clause,  79. 
Temporary  seizure  is  capture,  79. 
Losses  ejusdem  c/eneris,  79. 
Ship  sunk  by  cannon-ball,  79. 
Dollars  jettisoned  to  avoid  capture,  80. 
Damage  by  forcible  towage,  80. 
J^mf  of  capture,  39,  81. 

Deviation  :  hasty  departure ;  to  avoid  capture,  8 1 . 
Capture  at  "port  of  discharge,"  82. 
Damages  incurred  in  resisting  or  escaping  capture,  83,  84. 
Loss  caused  by  torpedoes,  84. 
Should  be  provided  for  in  charter-party,  136. 
Against  British  capture,  42,  275,  276,  406. 
IVidr  also  Adjudication,] 
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CARGO. 

Cost  of  discharge,  &c.,  59,  323,  334. 

Freight  on  neutral.     [  Fide  sub  Fekioht.] 

May  be  sold  if  deteriorating,  72. 

Neutral  master  must  be  informed  as  to  his,  152,  189. 

Neutral,  destroyed  on  belligerent  vessels,  333. 

Mixture  of,  189,  261,  273,  309,  359. 

Landed  and  transhipped.     [  Fide  CoNTimjotrs  Voyages.] 

Involved  in  carrying  despatches,  &c.,  208. 

Discharged  by  Com-t,  342,  425,  427. 

CARGO-OWNER. 

How  far  bound  by  master's  act,  119. 
agent's  act,  114. 
Not  responsible  for  fault  of  others,  189. 
False  papers,  223. 

Not  responsible  for  ship's  papers,  230. 
Responsible  for  attempt  at  rescue,  218. 
In  case  of  resistance  to  visit,  212. 

CARRIAGE  OP  BELLIGERENT  GOODS,  355. 

CARRIER,  NEUTRAL.     [  Vide  sub  Neutkal.] 

CARRYING    INTO    PORT    FOR    ADJUDICATION.      [Fide    sub 
Adjtjdication.] 

CARTEL-SHIPS,  LICENCE  OF. 

The  subject  generally  :  definition,  292. 
The  recognised  procedure,  292. 
Cartel- ships  must  not  trade,  292. 
Fate  of  goods  improperly  on  board,  293. 
Contracts  for  equipping,  293. 
Prisoners  on,  294. 

CHARTERER,  default  of,  426. 

CHARTER-PARTY, 

Should  provide  for  capture,  &c.,  40,  83,  135,  253,  419,  420,  428,  432. 
Main  features  of,  414. 
Queen's  enemies,  414,  423. 
Should  provide  for  warlike  contingencies,  432. 
[  Fide  also  sub  Feeioht.] 

CHRISTIAN  INFLUENCES,  effect  on  law  of  nations,  11. 

CLAIMANTS  TO  PRIZE, 

Must  act  reasonably,  329,  332. 
Representation  of,  by  master,  321. 

Special  considerations  re  contraband,  179—181.     [Fide  also  pp.  350 

—351.1 
Export  likely  to  be  prohibited,  308. 
Supply  of,  to  war  ships,  377. 

COASTING  TRADE,  ENEMY'S,  239. 

COLOURABLE  TRANSFER  OF  OWNERSHIP,  20. 

COLOURS  must  be  shown,  151.     [VideFL^o.l, 
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COMPENSATION.    [  F«&  Adjudication  ;  Costs  and  Damages.] 

COMPLAINTS   OF   NEUTRALS   suspended  tiU  after  adjudication, 
324. 

COMPROMISE,  PRIVATE, 
Effect  of,  on  damages,  335. 
on  salvage,  73. 

CONCEALMENT.     IVide  Misebpbesentation.] 

CONDEMNATION.     [  Vide  mi  Peize  and  Adjotioation.] 

CONDEMNATION  OF  PRISONERS,  illegal,  295. 

CONFISCATION, 

Of  enemy  property,  49,  51. 
The  position  re  private  debts,  51. 

re  Freight.     [  Vide  Feeioht.] 
[Vide  the  several  offences  involving  confiscation.] 

CONSEQUENCES    OF    HOSTILITIES.       [Vide  mb  Capttob   (In- 
surance).] 

CONSIGNOR  AND  CONSIGNEE :  ownership,  21. 

CONSTRUCTIVE  TOTAL  LOSS, 
Capture  is,  69. 
Though  interest  arrive,  73. 

CONTINUOUS   VOYAGES.      [Vide  also  Illicit   Voyages;    Peivi- 

LEOED  TeADE.] 

Neutral  cannot  evade  law  by  circuitous  voyage,  236. 

Landing  and  transhipping,  how  regarded,  236 — 239. 

Bond  fide  v.  colourable  importation,  237 — 239. 

The  American  view,  239. 

Confiscation  and  insurance.     [Vide  mi  Peivjleged  Trade.] 

CONTRABAND  OF  WAR. 

R&ume,  showing  subdivision  of  considerations  of,  156. 

Definition,  157. 

Conditions  constituting,  158,  162. 
Ancient  Usage,  158. 
Modern  Usage,  159. 

Principle  underlying  it,  159. 

Belligerents  cannot  be  required  to  specify  contraband  articles,  159. 
are  sole  judges  of  quality  of  goods,  160. 

Neutral  right  to  carry  on  trade,  160. 

Neutrals  can  trade  between  themselves,  vpithout  hindrance,  160, 

348,  364. 
But  must  act  bond  fide,  161. 

Neutral  government  must  not  ship  contraband,  352. 
Right  to  trade  with  belligerents  is  conditional,  161,  240. 
Belligerent  (countervailing)  right  to  seize  contraband,  161. 
Armed-vessels  are  commercial  contraband,  162,  171,  183,  364. 
Warlike  articles  must  not  be  coasted  or  touch  at  enemy's  port  , 
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CONTRABAND  OF  Vf  AS..— continued. 

What  Goods  are  of  a  Contraband  Nature. 

Tlie  three  olaBsifications : — Warlike :  Peaceful :  Equivocal,  162. 

Revie-w  of  relative  treaties,  163 — 166. 

The  first  detailed  list,  163. 

The  broad  principle  governing  the  question,  165,  182. 

In  1864,  question  did  not  arise,  166. 

The  Russian  list  in  1877 . .  166. 

A  definite  list  impracticable,  167,  182. 

Treaties  cannot  alter  public  law  of  nations,  167. 

Goods  of  Equivocal  Nature  (in  past  times). 
Goods  so  regarded,  168 — 172. 
The  question  of  destination,  168,  173. 
Naval  stores  from  country  of  production,  169. 
Contraband  articles  for  master's  own  use  on  board,  171. 
Ships  of  war  to  be  adjudged  on  the  facts,  171. 
Russian  convention  in  1803 . .  172. 

Provisions  (in  past  times). 

Though  equivocal,  stand  in  exceptional  position,  173. 

Differences  of  opinion,  173,  174. 

The  product  of  the  country  exporting  them,  173. 

The  question  of  destination,  173. 

Eor  France,  pre-empted  in  1793. .  174. 

Treaty  with  United  States  in  1794 . .  174. 

Instances  of  confiscation,  175. 

Irregularity  of  conduct  tends  to  condemn,  175. 

France  v.  China :  rice  to  Chinese  ports,  176. 

Goods  of  Equivocal  Nature,  including'  Provisions  (now-a- 

days),  176. 
Former  judgments,  their  present  value,  176. 
The  modem  ship  of  war  differently  constructed,  177. 
Items  of  shipbuilding  formerly  condemned,  177. 
Horses,  saddles,  &c.,  178. 
Ships  suitable  for  war  purposes,  353. 
Provisions :  review  of  the  position,  178. 
Effect  of  Declaration  of  Paris,  178. 

Coal  and  modern  Warlike  Appliances. 

Special  considerations  as  regards  coal,  179 — 181. 

Fuel  generally,  181. 

List  of  yM««i-oontraband  in  1854.  .181. 

Telegraph  cables,  182. 

The  raw  bulls'  hides  cited,  182. 

Tug-boats  and  steam-launches,  183. 

The  Belligerent  Destination,  183. 

Destination  of  the  ship  not  necessarily  the  controlling  considera- 
tion, 183—187. 
Review  of  decisions  in  G.  B.  and  U.  S.,  185—187. 
Warlike  articles  must  be  kept  away  from  enemy's  coast,  187. 
[  Vide  also  CoNTiNtrous  Voyaoes.] 

Application  of  Penalty  of  Confiscation, 

Law  of  nations :  general  usage,  188. 
Forfeiture  of  freight  on  contraband  goods,  188. 
Master's  rights  against  deceitful  shippers,  188. 
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CONTRABAND  OP  ^ KR—contimmd. 

Application  of  Penalty  of  CaD&sc&tio^a.— continued. 

In  what  oases  ship  also  confiscated,  189. 

Effect  of  a  single  ownership  of  mixed  innocent  and  noxious 
articles,  189. 

The  Erenoh  rule,  189. 

Innocent  shipper  not  responsible  for  others,  189. 

Master  cannot  aver  ignorance,  189. 

Master's  act  binds  shipowners,  189. 

How  long  does  offence  remain  active?  190. 

Effect  on  freight.     [  Vide  Ebeight.] 

False  papers,  221. 
Summary  of  the  above,  190. 
Insurance, 

Not  unlawful,  193. 

How  affected  by  municipal  prohibition,  193. 

Underwriter  must  be  fully  informed,  193,  194,  196,  403,  404. 

Unlawful  if  protecting  contraband  to  enemy,  193. 

The  Peterhoff  ca.se,  194. 

Hobbs  V.  Senning,  196. 

Seymour  V.  London  and  Prov.  Ins.  Co.,  199. 

The  tainting  effect  of  contraband,  200. 

Criminal  participation  in  contraband,  200. 

Effect  of  aKen  condemnation,  200. 

If  warranted  neutral,  387. 

Exportation   and   carriage    of    contraband.       [  Vide  Neutkai 
EiaHTS,  &c.] 

CONTRACT 

Effect  of  War  on,  412. 

War  terminates  peaceful  relations,  13,  412. 

Contracts  made  prior  to,  are  held  in  suspense,  412. 

Exceptions,  412. 

Partnerships  are  extinguished,  412. 

Transactions  entirely  in  territory  of  one  belligerent,  413. 

Statute  of  Limitations  suspended  during  war,  413. 

Interest  on  public  loans,  413. 

Loans  in  support  of  war,  384,  413. 

Contracts  contravening  war  policy,  414,  417,  420. 

Contract  of  Affreightment,  414,    [Vide  also  sub  Ekeight.] 

Charterparty,  main  features  of,  414,      [Vide  also  sub  Chaeiee- 

PAETT.] 

Queen's  enemies,  414,  423. 
Restraint  of  princes,  414. 
Dissolution  by  war,  416,  420. 
Not  dissolved  by  fear  of  war,  416. 
Blockade  of  destination,  418,  420. 
Not  dissolved  by  embargo,  419,  424. 
Dissolved  by  excessive  delay,  420. 
Blockade  of  loading  port,  421. 

Delay  consequent  on  hostilities,  421. 

Deviation  or  delay,  when  excused,  421. 
Convoy, 

Wages  and   provisions   -whilst   awaiting,   by  whom  payable, 
84,  423. 
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COKFBA.Cyr--contmued. 

Bischarge  Short  of  Destination, 

Cases  cited  ;  the  freight  question,  423—426. 

Discharge  by  order  of  Court ;  oonolusion  of  contract,  342,  425, 

427. 
Fault  of  ship,  427. 

Default  of  Charterer  at  Port  Short  of  Destination, 

Effect  of,  on  freight- contract,  426. 
Pro-rata  Freight, 

Effect  of  capture  :  recapture,  428.     [Vide  also  sub  Peeioht.] 
When  allowed,  429. 

Suhstituted  Performance, 

Voluntary  acceptance  :  implied  promise  to  pay  freight,  429. 
The  Teutonia,  430. 

CONTRACT  OF  AFFREIGHTMENT.      IVide  sub  Feeioht  and  Con- 

TEACT.] 

CONVOY.     [  Vide  also  sub  Wae  Waeeauties.] 
Neutral  goods  under,  214. 
The  Swedish  case,  214. 
The  American  Tiew,  213,  214. 
Shipment  by  armed  vessels,  213. 
Warranty  to  sail  with,  390. 
Definition  of,  390. 
Misrepresentation,  re,  398. 
Concealment  re  sailing  without,  402. 
Delay:  wages  and  provisions,  84,  423. 
Salvage  claimable  by,  131. 
Act  of  1798.. 392. 
Sacrifice  of  anchor,  &o.  to  avoid  separation  from,  392. 

COSTS  AND  DAMAGES.     [F»&  sub  Adjitoioation.] 

COURT  OF  ADMIRALTY.     [Vide  Adhxealtt.] 

COURT  OF  ALLY,  316. 

CREW.     [  Vide  also  sub  Feeight.] 

Their  duty  as  regards  resistance  and  rescue,  63,  216,  218. 

Captured,  treatment  of,  295. 

Examination  of  captured,  324. 

Captured,  are  prisoners,  58.     [Vide  Peisonebs  of  Wae.] 

Standing  interrogatories  administered  to,  116,  324. 

CRIMINAL  JURISDICTION,  313. 


DAMAGES, 

Claims  against  captors,  deferred,  57. 

Assessment  of,  67. 

WhoisUablefor?  57,  64. 

Interest  on,  67. 

Protest  against,  58. 

Captors'  liability  ;  their  official  employment,  65. 

May  be  deducted  from  freight  due  to  captors,  67. 

For  personal  torts,  330. 

[  Vide  Abjxidioation  (Costs  and  Damages) ;  also  sub  Conteact 
OF  Affbeightmest,  414  et  seq."] 

o.  H  H 
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DAYS  OF  GRACE.    [KJrfeGEAOE.] 

DEBTS.    [rs(?«  smSConpisoation.] 

DECLABATION :  TREATY :  OF  PARIS,  27. 
Effect  of,  on  privateering,  28,  98. 
Effect  of,  on  British  shipping,  30. 
Not  signed  by  all,  32,  98. 
American  objections  to,  32. 
Eree  ships,  free  goods,  29,  34,  89. 
Neutral  goods  free,  34. 
Trading  with  enemy,  269. 
Release  of  prisoners,  294 . 
Effect  re  contraband,  178. 
Enemy  goods  in  neutral  vessels,  29,  356. 

DECLARATION  OF  WAR, 

Modem  usage,  12. 
Last  formal,  258. 
[FirfeWAB.] 

DEFAULT  OF  CHARTERER,  426. 

DELAY.     [  Fide  sub  Conteaot.] 

DELAY  ON  PART  OF  CAPTORS,  320.    [Fi^fe  Ajdjotioation.] 

DELIVERY.     [ri&FBEiQHT.] 

DESPATCHES  AND  MILITARY  PERSONS  OF  THE  ENEMY, 
Heinous  offence  to  carry,  201. 

What  are  Despatches, 

Definition,  201. 

Importance  of,  immaterial,  201,  208. 

Ambassadorial,  202. 

Between  mother  country  and  colonies,  202. 

What  are  not,  202. 

The  Trent :  Mason  and  Slidell  affair,  203. 

Who  are  Military  Persons, 

Definition,  204,  210. 

Their  number  not  necessarily  material,  204. 

Exceptions,  210. 

Mail  Packets ;  Public  Vessels, 
Despatches  carried  by,  205. 
Mail  packets  are  apparently  public  vessels,  206. 
But  not  for  military  persons,  206. 
The  Charkieh,  Parlement  Beige,  Constitution,  207. 

The  Penalty  of  Confiscation, 

Penalty  applied  to  ship,  208. 

And  to  cargo,  if  privy  to  the  offence,  208. 

Master  may  not  aver  ignorance,  209. 

His  redress  if  imposed  upon,  209,  211. 

What  necessary  to  prove  liability,  209. 

DifBculty  of  preventing  transmission,  nowadays,  209. 

Force  tnajeure  useless  plea  by  master,  211. 
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DESTIlSrATION.    [Vide ComTSABANn ;  Papees.] 

destruction  of 

Papers.     [FJ(?5  Papees.] 

Prize,  55,  333,  357.     ^Vide  Peizb.] 

DETENTION;    DETAINMENT.     [Fiffo    sub   Embaeqo;    Capttoe; 
Aeeests.] 

DEVIATION, 

Loss  during,  after  capture  and  release,  76. 

To  avoid  eapttire,  81. 

Caused  tj  force  majeiire,  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  cargo.     [  Vide  Caeqc] 
Port  of,  -what  is  it  ?  82. 
Short  of  destination,  423—426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 

Tei-mioation  of,  on  war,  16. 

With  the  enemy,  19. 

Effect  of,  on  ownership  of  ship,  20. 

In  foreign  possessions,  261,  273. 

In  alien  territory,  261,  270,  273. 

Removal  on  declaration  of  war,  266,  288. 

IVide  also  Owndeship  ;  Teade  with  Enemy.] 

DON  PACIFICO  CASE,  122. 

DOVER,  towage  of  prize  from,  382. 

DROITS  OF  ADMIRALTY,  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.     [Vide  sub  Contbact.] 
EFFECTS  OF  MASTER,  captured,  59. 
EJUSDEM  GENESIS,  losses,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vessels,  37. 

Different  kinds  of,  37. 

Abandonment  of  voyage  on  account  of,  39. 

Effect  on  policy,  41,  256. 

Silk  detained  in  Paris,  41. 

hh2 


468'  GrENEEAL  InDEX. 

'EMBARGrO— continued. 

By  government  of  assured,  42,  25G. 
Peaceful  v.  hostile,  45,  257. 
mght  of  abandonment  to  underwriters,  45. 
Effect  of  abandonment  on  freight,  46,  70. 
Unlawful  to  contravene,  46. 
Vessel  under  embargo  is  not  "  in  safety,"  46. 
Days  of  grace  allowed  on  declaration  of  war,  47,  53,  69. 
Definition  of  arrest,  256. 
Insurance  against  British,  42,  406. 
Does  not  dissolve  freight-contract,  419. 
Charter-party  should  provide  for.     \_Vide  Chaetee-paett.] 
[  Vide  also  sub  Blookaiie.] 

ENEMIES, 

Keference  to,  in  policy,  79. 
Have  no  loctis  standi,  321. 

ENEMY, 

BeUigerent  Eights  against  the,  36. 
Ports,  shipment  through,  19. 
Property,  confiscation  of,  49 — 51. 
Trading  with.     [See  Teabino.] 

ENEMT  GOODS  IN  NEUTEAL  VESSELS, 
Declaration  of  Paris,  29. 
The  subject  generally,  88. 
Neutrals  may  carry  belligerent  goods,  88. 
Belligerents  may  search  for,  88. 
Eight  of  capture  sometimes  disputed,  88. 

ENEMY'S  LICENCE,  sailing  under,  240. 

ENLISTMENT.    [  Vide  Nedteai.  Eights  and  Obliqations— Politicai,.] 

ENLISTMENT  OE  ALIENS  BY  PEIVATEEES,  96. 

EQUIPMENT.    IVide  Neuteal  Riohts,  &c.— Politicai,.] 

EQUITABLE  CLAIMS  repudiated  by  captors,  24. 

EQUIVOCAL  ARTICLES.    [Tt^fe  Conteabato.] 

ESCAPE,  attempt  to,  150,  217. 

EVIDENCE.     IVide  Adjudication.] 

EXPEDITIONS,  fitting  out.     \_Vide  Neuteal  Eights  and  Obliqations 
— Political.] 

EXPENSES.    [  Fi<?e  Adjudication  ;  Costs  and  Damages.] 

EXPLANATION  OE  SCHEME  OP  ARRANGEMENT,  1. 
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EXPORT.     [  Vide  Peohibition  of  Expoet.] 

EXPORTATION  OP  CONTRABAND.    [Fi&  Netjteai,  Eights,  &o.] 

FALSE  COLOURS, 
Sailing  under,  62. 
Mring  under,  62. 
Real  colours  must  be  shown,  151. 

FALSE  PAPERS.     [Tj^Papees.] 

FAULT  OF  CAPTORS.    [r^eMisooNDUor.] 

F^AS  OF  CAPTURE,  39,  81,  416,  422. 

FIRE,  414. 

FIRE  INSURANCE, 

Double  charge  for,  335. 

Jie  Bombardment  of  Seaboard  Towns,  143. 

FIRING  UNDER  FALSE  COLOURS,  62. 

FISHING  VESSELS,  capture  of,  56. 

FITTING  OUT.     [  Vide  Netjteai,  Teeeiiosy  ;  Neoteai  Rights,  &c.— 

PoilTIOAI.] 

FLAG, 

Evidence  of  nationality,  20. 
To  be  carried  by  privateers,  97. 

WBCi:  MAJEURE, 

How  affecting  contracts,  418. 
Destruction  of  neutral  property,  358. 
Causing  deviation,  396. 
Useless  plea  by  master,  211. 

FORCES,  AUGMENTATION  OP.    [  Vide  Neoteai  Watees  ;  Neuteai, 
Rights,  &o.] 

FOREIGN  ENLISTMENT  ACT.     [Vide  sub  Netjteai,  Rights,  &o.— 
Political.] 

FOREIGN  ORDINANCES  :  INSURANCE,  401. 

FREE  SHIPS,  FREE  GOODS,  29,  34,  89. 


470  Geneeajl  Index, 

feeiaht  (and  conteaot  oe  aefeeightment), 

Definition  of,  416. 

On  neutral  goods  in  enemy  prizes,  67,  358,  427. 

Fro-ratd,  not  due  to  captors,  67. 

Efieot  on,  ty  abandoranent  of  ship,  46,  70. 

Contract,  how  affected  by  capture,  arrest  and  detention,  40,  83,  136, 

253,  420,  428. 
Expenses  within,  must  be  borne  by  ^hipowners,  84,  253,  392,  393, 

423. 
Wages  and  provisions  during  blockade,  41. 
Wages  and  provisions  whilst  waiting  for  convoy,  393. 
Forfeited  on  contraband,  188,  340. 
Payment  of  costs  out  of,  67. 
Fro  raid  freight,  67,  415. 
Delay  under  tune-charter,  423. 
Discharge  short  of  destination,  423. 
Privileged  trade  of  the  enemy,  341. 

Pajrment  of,  to  Neutral  Carriers, 
Liability  of  captors  to  pay,  339. 
Delivery  to  captor  fulfils  contract,  340. 
In  what  cases  no  freight  due,  340,  341. 
None  on  contraband,  or  re  privileged  trade,  340. 
Expenses  also  payable,  341. 

But  gross  misconduct  involves  total  confiscation,  341. 
Cargo  may  be  sold  to  pay  freight,  341. 
If  proceeds  insufficient,  341,  342. 
If  cargo  be  lost  by  fault  of  captors,  342. 
Amount  must  be  reasonable,  342. 
Unlivery  by  order  of  court  fulfils  contract  and  gives  claim  to 

fuU  freight,  342,  425. 
But  if  no  unlivery,  no  fulfilment,  343. 
Carrier  must  bring  goods  to  port  required  by  captor,  343. 
Consequences  of  refusal,  343. 


Freight,  bad  insurable  interest,  re  capture,  343. 
Colisequence  of  abandonment  of  ship,  343. 

[  Vide  also  sub  Conteaot,  414  et  seq.'} 


GENERAL  AWAED.    [FWcsmS  Neuteai,  Eights,  &o. — thbAiabama 
Case.] 

GENEEAL  DISPENSATION:  LICENCE.     [F»& Licence.] 

GENOESE  COEN  SHIP,  39,  251. 

GOODS  OE  BELLIGEEENTS,  carriage  of.    [ri&NEuiEAi,  Riohts, 
&o.] 

GOVERNMENT, 

Indemnification  of  captors  by,  66,  328, 
Control  over  captors,  324. 

GRACE  allowed  on  declaration  of  war,  47,  53,  59,  416. 
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HEADLANDS,  waters  between,  313. 

HEAD-MONET,  319. 

HOESES,  SADDLES,  &c.    [FWemJ  Contbabahd.] 

HOSPITALITY, 

To  warships.     [Vide  Nexjieal  Eights,  &c.  ;  Fobeiqn  Ehxistmbht 

Act.] 
To  prizes,  376,  378. 

HOSTAGE.     [rirfsRufeoM.] 

HOSTILITIES, 

AH  consequences  of,  77,  79. 

Originating  within  neutral  territory,  313. 

Sailing  before,  59. 

Terminate  peaceful  relations,  13,  412.     [Fiife  Conteaot.] 


IGNOEANCE.     [  Tif?*  Masibe.] 

ILLEGAL, 

Augmentation.     [  Vide  NEXTTBAii  Watees.] 
Capture  is  still  capture,  66. 
Insurances.     [^Vide  Von)  Instjbanoes.] 
Outfit,  &c.,  capture  after,  62,  378,  380. 

ILLICIT   TEADE.      [  Vide   also    PEiviiiEGED    Tbabe  ;    Continuous 

VOYAOES.] 

Neutrals  must  not  fraudulently  assist  enemy,  240. 

carry  supplies  to  enemy,  241. 
Confiscation  and  insurance.     [  Vide  sub  Peiviieqed  Teaiib.] 

INDEMNIFICATION  of  captors,  66,  328. 

INLAND 

Conveyances  may  evade  blockade,  109. 
States,  shipment  through  enemy  ports,  19. 
Waters,  prizes  within,  133. 

INSUEABLE  INTEEEST  OF  CAPTOES,  407. 
Prizes  belong  to  sovereign,  319,  407. 
Effect  of  Prize  Proclamation,  130,  319,  407,  408,  411. 
The  Omoa  case,  408. 
Lucena  v.  Crawford,  409,  410. 
Mouth  V.  Thompson,  409. 
De  Vaux  v.  Steele,  410. 
Insurance  for  captors,  "  and  whom  it  may  concern,    410. 

INSUEANCE, 

Re 

Embargo  and  Eeprlsals,  39. 
Capture,  generally,  68. 
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INSXJRAli^GE— continued. 
Se 

Losses  by  Torpedoes,  84. 

Privateers  and  Letters  of  Marque,  101. 

Blockade,  123. 

Recapture  and  Salvage,  137. 

Bombardment  of  towns  (fire  insurance),  143. 

Contraband  of  War :  Despatches,  &c.,  193  et  seq. 

Resistance  to  Visit  and  Search,  216. 

Attempt  at  Rescue,  218. 

False  or  Defective  Papers,  228. 

Privileged  and  Illicit  Trade,  243. 

Pre-emption,  232. 

Destruction,  &c.  of  national  property,  256. 

Trading  with  Enemy,  272. 

Special  Licences,  289. 

Ransom,  304. 

Prohibition  of  Exports  and  Imports,  308,  384,  406. 

Adjudication :  Costs :  Damages,  336. 

Enemy  Goods  in  Neutral  Vessels — Freight,  343. 

Neutral  Goods  in  Enemy  Vessels,  361. 

Neutral  Goods  to  Enemy  Port,  273. 

Traf&c  open  to  Neutrals,  generally,  384. 

War  Warranties  {q.  v.),  386. 

Misrepresentation  and  Concealment,  398.     [Vide  suh  Misbbpeesen- 

TATION.] 

Void  Insurances  [q.  v.),  405. 
Insurable  Interest  of  Captors  {q.  v.),  407. 
Effect  of  War  on  Contract  [q.  v.)  sub  Conteact. 
Piracy,  437. 

( Vide  also  sub  indexing  of  these  several  subjects). 

INTENT  TO  VIOLATE  BLOCKADE.     [  Vide  Blockade.] 
INTEELOCUTORT  SALE,  323. 
INTERNATIONAL  LAW.     [See  Law  of  Nations.] 
INTERROGATORIES,  STANDING,  116,  324. 
INTOXICATION  OF  MASTER,  118. 

JETTISON  TO  AVOID  CAPTURE,  80. 

JOINT  CAPTURE,  60,  130. 

JOINT  OWNERSHIP.     [  ri(?e  Ownership.] 

JURISDICTION, 
Criminal,  313, 
Of  captors'  court,  323,  389. 

KING'S  CHAMBERS,  313. 
KING'S  ENEMIES,  414,  423. 
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LAW  OP  NATIONS, 
Definition,  9. 
Effect  of  Christian  influences  upon,  11. 

LEAGUE,  MARINE,  THE,  312. 

LETTERS  OE  MARQUE.     [Fi<ie  ««i  Pkitateekinq.] 

LICENCE  :  PASSPORT :  SAFE-CONDUCT, 
Necessary  re  trade  with  enemy,  260. 
The  subject  generally,  277. 
Example  of,  277. 

Does  not  generally  cover  blockaded  port,  119,  278. 
Must  be  strictly  construed,  119,  279,  280—284. 
Limit  of  time,  280. 
Unavoidable  delay,  280. 

General:  how  far  transferable,  281,  282,  283. 
Colourable  fuHhnent,  282. 
Fraudulent  alteration,  282. 

To  trade  with  enemy,  covers  enemy  ship,  283,  290. 
gives  powers  to  enemy,  285. 
Who  can  grant,  283. 
The  right  of  allies  to  grant,  284. 
Must  be  intelligibly  worded,  285. 
General  dispensations,  285. 
In  1854.. 286. 
Implied  licence,  286. 
Becomes  inoperative  on  peace,  287. 
Passports  and  safe-conducts,  287. 
To  cartel-ships.     [  FiA  Caetel-ships.] 
Sailing  under  enemy's,  240. 

Insurance. 

Summary  of  the  position,  289. 
Legalises  insurance  otherwise  unlawful,  289. 
May  protect  enemy  ship,  if  licensed,  290. 
Of  cargo  part  of  which  licensed,  290. 
Where  indivisible,  291. 

LIMITATIONS,  STATUTE  OE,  321,  413. 

LIMITS  OF  NEUTRAL  TERRITORY,  311. 

LLOYD'S  AGENTS,  Instructions  to,  136,  359. 

LOANS,  PUBLIC,  Interest  on,  413. 

LOANS  TO  BELLIGERENTS,  &o.,  384,  413. 

LOCUS  STANDI,  Enemies  have  no,  321. 

LOSS  OF  MARKET.     [Vide  Adtodication  (Costs  and  Damages).] 

LOSS  OF  VOYAGE.    [F««  Votaqe.] 

LOSSES  "ejusdem  generis"  with  capture,  79. 

LYING  IN  WAIT  IN  NEUTRAL  WATERS,  379. 
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MAIL  PACKETS.     IVide  sub  Despatches.] 

MAEINE  LEAGUE,  THE,  312. 

MABINE  SALVAGE,  134. 

MAHKET,  LOSS  OF.    [Vide  Adjudication  (Costs  and  Damages).] 

MAEQUE,  LETTERS  OP.     [riffePBivATEEEiNa.] 

MAESHAL, 

Responsible  for  prize,  335. 
Excessive  charges  by,  336. 

MASTER, 

His  position  if  port  blockaded,  40. 
Plea  of  ignorance  of  blockade,  112 — 116,  125. 
Inquiry  as  to  blockade,  113,  114. 
When  warned  off,  115. 
Must  act  straightforwardly,  118,  176. 
Intoxication  of,  118. 

His  disobedience  of  shipowner,  no  excuse,  120. 
Purchase  of  his  ship  from  captors,  76,  134,  303. 
Must  be  informed  as  to  his  cargo,  152,  189. 
May  claim  property  captured,  322. 
May  carry  contraband  articles  if  for  ship's  use,  171. 
Eights  against  deceitful  shippers,  188. 
His  act  binds  shipowners,  189,  303. 
Se  Carriage  of  Despatches  and  Military  Persons,  209. 
If  imposed  upon,  209. 
Useless  to  plead /orce  majeure,  211. 
His  private  effects  captured,  59. 
Consequences  of  misconduct,  220,  240,  341. 
Of  privateer,  his  duties,  93. 
Must  not  withhold  papers,  &c.,  152,  224. 
Papers  to  be  carried  by,  224—228. 

Neutral,  must  not  resist  visit,  63,  213,  356.     {Vide  also  sub  Miscon- 
duct ;    Baeeatet.] 

MASTER'S  EFPECTS,  59. 

MILITARY  PERSONS.    [Vide  sub  Despatches.] 

MISCONDUCT, 

Of  captors,  319,  342. 

Of  neutral  carrier  :  freight,  &o.,  341. 

MISREPRESENTATION  AND  CONCEALMENT, 
Generally,  398. 

msrepresentation, 
As  to  convoy,  398. 

neutrality,  399,  400. 
no  contraband,  399. 
safety,  399. 
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MISREPRESENTATION  AND  CO'NC'EAIMEST— continued. 
Concealment, 
Defimtiou,  400. 

Assured  must  inform  underwriter  fully,  400. 
Unless  underwriter  takes  the  knowledge  upon  himself,  or  know- 
ledge is  presumed  against  him,  400,  402. 
Shifting  foreign  ordinances,  401. 
The  Georgia  case,  402. 
Sailing  without  convoy,  402. 
Cases  cited,  402,  403. 

As  to  the  fact  that  contraband  is  on  board,  403,  404. 
As  to  intention  to  -violate  blockade,  123,  404. 

MIXED  CARGOES,  189. 

MOSCOW,  destruction  of,  255. 

MUNICIPAL  LAW, 
Definition,  10. 
In  Admiralty  Court,  319. 
Insurance  contrary  to,  308,  309,  406. 
Rescue  is  no  offence  against,  218. 

MUNICIPAL  RIGHTS  OF  BELLIGERENTS,  254. 


NASHVILLE,  evasion  of  Twenty-four  Hours  Rule,  379. 

NATIONAL  PROPERTY,  appropriation  of,  254. 

NATIONALITY.     [_See  Owmebship.] 

NAVAL  PRIZE  ACT,  1864.     (In  Appendix),  130,  246,  247,  393. 

NAVAL  STORES,    [ri*  Contbabaot).] 

NAVY,  VOLUNTEER,  29,  100. 

NEAPOLITAN  VESSELS,  embargo  of,  37. 

NEGLECT  OF  CAPTORS.    [ri<fe«M*  Captobs.] 

NEUTRAL 

Cargo,  freight  on.     [  Vide  Fbeioht.] 

destroyed  on  belligerent  vessels,  333. 
Carriers,  expenses  payable  to,  341. 

to  earn  freight  from  captors .     [Videi beight. ] 
Goods  on  armed  belligerent  vessels,  213. 

under  convoy,  214. 

in  enemy  prizes :  freight,  67. ' 
Port, -what  defines  a,  274.       ,„.  ,„ 
Right  to  carry  contraband.     [  Vide  Conteabaud.] 
Vessels,  captured  and  recaptured,  132. 
Warranties,  386. 
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'NEUTRAL— continued. 

"Waters ;  territory.     [  Vide  Kbspeot  op  Neuteal  Tebeitobt.] 
Capture  within,  60. 

Illegal  augmentation  witMn,  62,  373,  378,  381. 
Condemnation  of  prize  within,  62,  317. 

NEUTRAL  CARRIER,  misconduct  of :  re  freight,  &c.,  341. 

NEUTRAL  RIGHTS  AND  OBLIGATIONS, 

Geneeailt,  345. 
Meboahtile,  348. 

Absolute  right  to  trade  freely  inter  se,  160,  348,  363. 

The  obligations,  scheduled,  349. 

Carriage  of  contraband  not  technically  unlawful,  349. 

Exportation  and  Carriage  of  Contraband  of  War, 

Prussian  complaint  against  Great  Britain  in  1870.  .350. 

Neutral  government  must  not  itself  ship  contraband,  352. 

The  Swedish  sale  of  warships,  352. 

Neutral  government  may  prohibit  exportation,  353. 

But  this  is  optional,  353. 

Ships  suitable  for  war  purposes  are  ordinary  contraband,  353. 

But  ?The  Alabama  case,  infra.     [Vide  also  sub  Conteabaitd.] 

Carriage  of  Belligerent  Goods, 

Lawful,  but  goods  subject  to  seizure,  355,  356. 

But  freight  payable  by  captors,  355. 

Effect  of  Declaration  of  Paris,  29,  356. 

If  conduct  fraudulent,  consequences,  356. 

Privileged  trade  illegal,  356. 

Must  not  resist  visit  and  search,  63,  356. 

Shipment  by  Belligerent  Vessels, 

The  right  generally,  357. 

Armed  vessels  :  Convoy,  357. 

The  Ludwig  and  Vorwarts  case,  357. 

Neutral  goods  destroyed,  357. 

Ship  condemned :  goods  carried  on  :  Freight,  67,  358,  427. 

If  neutral  and  belligerent  goods  mixed,  359. 

Joint- ownership  of  property,  18,  369. 

Transport  of  Belligerent  Troops, 

Not  barred  by  municipal  Acts,  359. 
Risk  of  confiscation  of  ship  involved,  360. 

Purchase  from  Belligerents, 

Belligerent  sale  must  be  absolute,  360. 
Purchase  of  Belligerent  Vessels,  360. 

Insurance, 

Of  neutral  property  on  Belligerent  Vessels,  361. 
Political. 
Generally, 

Necessity  for  impartiality,  363. 
The  Alabama  Case, 

History  of,  364. 

Basis  of  Treaty  of  Washington,  366. 

Rules  of  the  Treaty,— their  effect,  366,  368. 
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NEUTRAL  EIGHTS  AND  OBLIGATIONS— (!om«km«i«. 
The  Alabama  Case — continued. 
The  Geneva  Award,  369. 
The  damages  awarded,  371. 
ludireot  claims,  371. 
Sir  Alexander  Cookhum's  objections,  371. 

The  Foreign.  Enlistment  Act, 
Its  provisions,  372 — 374. 
Origin,  374. 

Do  not  interpret  law  of  nations,  375. 
Sandoval's  case,  375. 
Hospitality  to  warships,  375. 

prizes,  376,  378. 
Supply  of  coal  to  warships,  377. 
Illegal  augmentation  of  forces,  62,  373,  378,  381. 
Restoration  of  prize  by  neutral  state,  62,  378,  380. 
Breaches  of,  in  1870.  .382. 

The  Twenty-four  Hours  Bule, 
Generally,  379. 
Evasion  of,  by  Federal  warship,  379. 

Augmentation  of  Forces  of  Belligerent  Vessels, 
Generally,  380. 

Neutrals  may  legally  permit,  380. 
But  equipment  must  be  limited,  380. 
Illegal, — effect  on  subsequent  captures,  380. 
Neutral  obligation  to  restore  prizes,  378,  380. 

Assistance  to  Belligerents, 
GeneraUy,  381. 

Neutrals  may  impartially  render,  382. 
The  Gauntlet  case,  382. 
May  be  granted  under  previous  treaty,  383. 
Loans  to  belligerents,  384,  413. 

Insurance, 

Contrary  to  municipal  law,  is  void,  384 . 
Lawful,  of  trade  open  to  neutrals,  384. 

NEUTEALITY,  ARMED,  OF  1780.. 88,  147. 

NBUTEALS, 

Complaints  of,  324. 

May  purchase  condemned  prizes,  131,  318,  322. 

Must  trade  straightforwardly,  240. 

Eights  and  Obligations  of.     [  Vide  Neutbal  Eiohis,  &o.] 

NON-COMMISSIONED  CAPTORS,  133,  136. 

OBJECTIONS  TO  TREATY  OF  PARIS.     [  Ttfe  Deolabation.] 

OBLIGATIONS,  BELLIGERENT,  311. 

OWNERSHIP,  13.     [Vide  also  BomoiLE.] 
Coloviiable  transfers  of,  20. 
Test  of,  21,25. 
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OWKERSBIP— continued. 

Transfer  of,  during  transit,  22. 

must  be  absolute,  23. 

in  neutral  port,  25,  271. 
Interlooutoiy  sales,  323. 
Joint  ownership,  18,  369. 
Vestingf  of,  in  prize,  59.     [  Vide  Pbize.] 
Ship  and  cargo,  same  ownership  (false  papers),  224. 
Taint  of  contraband,  189,  200. 

PACrFIC  BLOCKADE.    [Fi&  smJ  Bmokabb.] 

PACIEICO  CASE,  122. 

PAPERS, 

Must  be  produced  and  in  order,  152,  219. 

The  subject  generally,  219. 

Consequence  of  defective,  219. 

Irregularity  with  misconduct,  220. 

Irregularity  without  misconduct,  220,  228. 

Spoliation  and  destruction  of,  220. 

If  obviously  fictitious,  221. 

False  destiaation,  221. 

False  papers  to  support  contraband,  221. 

If  some  doubtful  and  some  false,  222. 

Irregular,  are  only  evidence  of  criminality,  222. 

Discrepancies  between  affirmations  and  papers,  223. 

How  innocent  cargo  affected,  223. 

How  innocent  ship  affected,  223. 

If  ship  and  cargo  imder  common  ownership,  224. 

Master  must  withhold  nothing,  224. 

Alternative  destinations :  general  clearances,  224. 

List  of  necessary  papers,  224 — 228. 

Se  Attempted  breach  of  blockade,  117. 

Insurance, 

Neutral  warranty  implies  regularity  of  papers,  228. 

Consequence  of  defective  papers,  228,  229. 

Treaty-papers  must  be  carried,  230. 

but  not  every  document  ordered  by  belligerents,  230. 
but  cargo  not  responsible  for  ship's  papers,  230. 

Leave  required  to  carry  false  papers,  231. 

Neutral  warranty : — the  American  view,  231. 

PARIS.    [  Vide  Deolaeation  ov  Pabis.] 
SUk  looked  up  in,  41. 

PARTNERSHIPS.     [Fiifc  Conteaot.] 

PART-OWNER.     [Tirfe  Ownebship.] 

PASSPORT.    [ri(fe  Licence.] 

PEACE, 

Capture  after  conclusion  of,  64. 
Defective  title  cured  by,  318. 

PERFORMANCE,  substituted,  429. 
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PERILS  OP  THE  SEAS, 
Torpedoes,  84. 
-Be  Charter-party,  414. 

PETER  THE  GREAT,  254. 

PILOTAGE  INTO  ENEMY  PORTS,  271. 

PIRACY,  433. 

PORT  OP  DISCHARGE,  capture  at,  82. 

POSTLIMINY.    [  Vide  also  Reoaptube.] 
Definition,  126. 

As  regards  prisoners  of  war,  126. 
The  ancient  law,  127. 
Conflicting  usages,  127. 
The  British  usage,  127. 
Effect  of  these  differences,  127. 
Prizes  converted  into  puhUo  vessels,  128,  377. 
Inapplicahle  if  capture  effected  during  peace,  129. 
Purchase  after  lawful  condemnation  destroys  postliminy,  129. 
Treaty  of  peace,  effect  of,  129. 

PRE-EMPTION, 

The  subject  generally,  244. 

Provisions,  their  position,  244 — 247. 

No  pre-emption  if  conduct  fraudulent,  245. 

Price  to  be  paid,  246. 

Captors  must  not  unduly  detain  property,  246. 

Seizure  of  property  about  to  sail  to  enemy,  246. 

The  Naval  Prize  Act,  1864 . .  246. 

Difficult  to  starve  out  enemy  nowadays,  247. 

Pre-emption  as  a  means  of  self-preservation,  247. 

Angary,  247. 

Belligerents  may  requisition  neutral  property,  247. 

The  British  vessels  sunk  to  block  the  Seine  at  Rouen,  248. 

Award  of  compensation  for  loss  of  same,  250. 

Railway  stock  seized  by  the  Prussians,  251. 

The  Genoese  com  ship,  39,  251. 

Insurance, 

Pre-emption  is  rather  arrest  than  capture,  252. 

The  Genoese  com  ship,  252. 

In  what  cases  abandonment  is  justified,  252. 

Underwriters  not  liable  for  wages,  &c.,  of  crew  under  detention, 
253. 

PREMIUM,  Return  of,  re  Convoy,  393—396. 

PRINCES,  Restraint  of,  415. 

PRINCIPAL,  Agent  and,  114,  413. 

PRISONERS  OP  WAR, 
Captured  seamen  are,  58. 
Treatment  of,  58. 
Their  position  on  landing,  58. 
As  regards  Postliminy,  126. 


480  General  Index. 


PRISONERS  OE  'WA.'R— continued. 
On  board  cartel  aHps,  294. 
Their  release  in  1667.  .294. 
Release  of  (Treaty  of  Paris),  294. 
Treatment  of  captured  crew,  295. 
Illegal  sentence  on,  by  aliens,  295. 

PKIVATEERING  (AlsTD  LETTERS  OF  MARQUE) :  PRIVATEERS, 
Definition,  91. 

Abolished  by  Declaration  of  Paris,  27,  98. 
Distinction  between,  and  Letters  of  Marque,  92. 
Security  to  be  given  by  owners,  93. 
Duties  of  masters,  93. 
Owners  liable  for  costs  and  damages,  94. 
Conunission  must  be  on  board,  94. 
Prizes  must  be  brought  in,  94. 
Master  must  be  on  board,  95. 

not  accept  concurrent  commissions,  95. 
Effect  of  capture  without  commission,  96. 
Non-commissioned  captors  PPirates,  96,  136. 
Enlistment  of  aliens  to  serve  on  privateers,  96. 
Flag  to  be  carried,  97. 

Nations  holding  aloof  from  Declaration  of  Paris,  32,  98. 
Declaration  of  Paris  only  binding  as  between  signatories,  98. 
Former  treaties  against,  100. 
Volunteer  Navy  may  supersede,  29,  100. 
Privateers  may  be  visited,  147. 

visit  and  search,  149. 
Inswranee, 

Letters  of  marque  must  be  sanctioned  by  policy,  101. 

Permission  to  carry, — how  construed,  101. 

Permission  to  cruise, — how  construed,  102. 

PRIVILEGED    TRADE    OF    THE    ENEMY.      [Vide    also    Illicit 
Teahe  and  OoNTnsrtrous  VoTAOEa.] 
The  subject  generally,  233. 
Rule  of  the  War  of  1756.  .233. 

Vessels  so  engaged  regarded  as  enemy  transports,  234. 
Different  view  in  America,  235. 
The  Rule  superseded  by  Order  in  1854.  .235. 
Ships  restored,  but  freight  refused,  235,  239. 
Misconduct  involves  confiscation,  240. 
Privileged  coasting  trade,  239. 

Confiscation, 

Not  complete  unanimity  as  to  penalty,  242. 
The  subject  generally,  242,  243. 
Efieot  on  freight,  340. 

Insurance, 

Breach  of  neutral  warranty,  243. 

Void,  in  protection  of  neutral  trade,  if  privileged,  243,  405. 

Privileged  trading  may  be  barratrous,  243. 

PRIZE.    [Vide  also  sub  G^vtu-ke;  PmvATEEEiNa  ;  «»<?  Adjitdication.] 
At  what  moment  vested  in  captors,  59. 
Carried  into  neutral  ports,  62,  317. 
Condemnation  of,  in  neutral  territory,  62,  317. 
Prize  proclamation,  130,  319,  407,  411. 
Legal  condenmation  is  title-deed  of  purchaser,  131,  322. 
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PRIZE — continued. 

But  illegal  condemnation  void,  131. 

Recaptured  neutral,  may  be  armed  for  defence,  133. 

Captured  bynon-commissioned  vessels,  96,  133,  136. 

On  inland  waters,  133. 

Purchased  from  captors,  134. 

Insurable  interest  in,  407. 

Court  of  aUy,  316.  _ 

Witbin  territory  of  ally,  317. 

To  what  port  to  be  brought,  318. 

Effect  of  peace  on  defective  title  to,  318. 

Right  to,  vested  in  sovereign,  319,  407. 

Gift  to  captors,  319. 

Right  to,  how  forfeited,  319. 

When  Droits  of  Admiralty,  136,  319. 

Loss  or  destruction  of,  does  not  preclude  adjudication,  320,  330. 

Captors  must  not  delay  adjudication,  320. 

Property  in,  not  changed  till  legal  condemnation,  322. 

Purchase  by  neutrals,  131,  318,  322,  323. 

Interlocutory  sale  of,  323. 

In  custody  of  marshal ;  his  responsibility,  335. 

Illegal  augmentation :  Eoreign  Enlistment  Act,  372,  378. 

Hospitality  to,  376,  378. 

Conversion  of,  into  warships,  128,  377. 

Restoration  of,  by  neutral  state,  378,  380. 

After  conclusion  of  peace,  318. 

Liability  of  captors.     [FJ(?e  ADJtJiiiOATroii.] 

Effected  in  neutral  waters,  60. 

Privateers  must  bring  in,  94. 
* 
PRIZE  ACT,  NAVAL.    [  Vide  Navai.] 

PRIZE  COURT  EST  TERRITORY  OP  ALLY,  316. 
PRIZE  PROCLAMATION,  1854. .130,  411. 

PROHIBITION  OP  EXPORT, 

Belligerent  rights,  re  Warlike  articles,  306. 
British  enactments,  306. 
In  1854..  306— 308. 
Coal,  308. 


Effect  of  prohibition  on  insurance,  308,  384,  406. 

Not  permissible  in  support  of  municipal  breach,  308,  309,  406. 

But  otherwise,  re  alien  regulations,  308. 

But  underwriter  must  be  fully  informed,  309. 

If  on  mixed  goods,  309. 

PROHIBITION  OP  TRADE  WITH  ENEMY.     [Vide  Teade  with 
Enemy.] 

PROOFS 

in  support  of  claim,  322. 
when  further  required,  333. 

PROPERTY  CHANaED  BY  CONDEMNATION,  322. 

PRO-RATA  FREIGHT,  67,  415,  428,  423-432. 

O.  II 
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PEOVISIONS.     [  F4<?e  CoNTBABAND ;  Pee-emption.] 

PBUSSIA, 

Reprisals  of,  38. 

Complaint  of,  re  Contraband,  in  1870. .  350 

PRUSSIAN  LOAN.    [&«  Repeisals.] 

PUBLIC  LOANS.     [Fi&LoAtra.] 

PUBLIC  VESSELS.     [  Vide  ml  De3patc!hks.] 

PUBLICISTS  MENTIONED,  11. 

PURCHASE 

By  master,  75. 

Of  prize  by  neutrals,  131,  318,  322,  323,  360. 
[  Vide  Peizb  ;  Ransom.] 

QUEEN'S  CHAMBERS,  313. 
QUEEN'S  ENEMIES,  414,  423. 

RANSOM, 

Money  paid  for,  not  recoverable  from  underwriters,  83. 
Repvirohase  from  captors,  75,  134. 
The  subject  generally,  296. 
The  British  view  of,  296. 
The  ships  taken  at  G-enoa,  298. 
From  the  enemy,  precludes  recapture,  299. 
To  the  enemy,  less  objectionable,  299. 
Observations  of  the  American  Courts,  299. 
Choice  between  ransoming  and  destroying  prizes,  300. 
Ransom-bills,  300—303. 
The  right  to  sue  upon,  301. 
Effect  of  death  of  hostage,  301. 
The  ordinary  procedure,  re  ransom,  301. 
Capture  of  ransom-bOl,  302. 
Abandonment  to  holders  of  the  bill,  303. 
Right  of  master  to  bind  owners,  303. 
■  Considerations  influeuciag  master,  303. 
Insurance — 

Where  ransom  illegal,  not  capable  of  insurance,  304,  405. 

General  observations,  304. 

The  law  strictly  interpreted,  305. 

If  prohibitions  removed,  305. 

May  be  barratrous,  304. 

RE-CAPTURE.     [  Vide  also  Postlimint.] 
Invalid  after  peace  declared,  66. 
Distinguished  from  rescue,  126,  216. 
Does  not  necessarily  exclude  claim  for  total  loss,  73. 
By  prisoners  on  cartel-ship,  294. 
Precluded  by  ransom,  299. 
The  subject  generally,  126. 

Reoaptors  have  claim  to  salvage.     [  Vide  Saivage.] 
Recaptured  vessels  may  continue  voyage,  131. 
Of  neutral  vessels,  132. 

Recaptured  vessels  may  be  put  in  defence,  133. 
Should  be  provided  for  in  charter-party.     [  Vide  Chaetee-pabty.] 

REMOVAL.    [r««DomonE.] 
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reprisals,  36. 

Various  forms  of,  37. 

By  Prussia,  38. 

Letters  of  Marque  and,  91. 

The  Tobacco  case  (Spain),  176. 

EE-PUECHASE.     [FtrfelUiisoM.] 

REQUISITION.     [  Vide  Pee-emption.] 

RESCUE, 

Attempt  at,  involves  confiscation,  64,  216,  218. 

As  distinguished  from  recapture,  126,  216. 

Entitles  to  salvage,  135. 

The  subject  generally,  216. 

But  master  of  enemy  ship  has  nothing  to  lose,  216. 

Attempt  to  escape,  before  possession,  217. 

Captors  must  secure  themselves  against,  217. 

No  offence  against  municipal  law,  218. 

Cargo  (of  neutral  ship)  responsible,  218. 

The  duty  of  crew,  63,  216,  218. 

Successful,  entitles  to  salvage,  218. 

RESIDENCE.     [Vide  Bomcn.^.} 

RESISTANCE    TO   VISIT  AND    SEARCH.    [Vide  also  Visit  and 
Seaboh,  The  Risht  of.] 
Master,  unless  an  enemy,  must  not  resist,  63,  213,  356. 
The  subject  generally,  212. 
Penalty,  total  confiscation,  212. 
Is  a  forfeiture  of  neutrality,  212,  215. 
If  an  enemy  ship,  cargo  bound?  212. 
If  through  bonAJide  ignorance,  213. 
Neutral  goods  on  fflr(w<?  belligerent  vessels,  213. 

tinder  convoy,  214. 
May  be  barratry,  215. 

RESISTING  CAPTURE,  damages  incurred  by,  83,  84. 

RESPECT  OF  NEUTRAL  TERRITORY.     IVide  also  sub  Neuteai, 
Watbbs.] 

The  subject  generally,  311. 

How  limits  defined,  311. 

The  "Marine  League,"  312. 

Enclosed  parts  between  headlands,  313. 

Passing  through  neutral  territory,  313. 

Hostilities  originating  within  neutral  territory,  313. 

The  Franeonia  case,  313. 

Criminal  jurisdiction,  313. 

Capture  within  neutral  territory  not  ipso  facto  void,  60,  314. 

Forcible  resistance  to  capture  within  neutral  territory,  314. 

Enlistment  of  seamen  within  neutral  territory,  314. 

Neutrals  may  prevent  belligerents  lying  in  wait,  379. 
insist  upon,  381. 

The  Cagliari  case,  381. 
RESTITUTION.    [Fi*  Adtodioation.] 
RESTORATION,  by  neutrals,  of  illegal  prizes,  62,  378,  380. 
RESTRAINT  OF  PRINCES,  415,  417. 
RESTRAINTS.     [  TWe  Embaeqo  ;  Abeests.] 

I  I  2 
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EETOETION.     [  Vide  sah  Rbpeisals.] 

EETEOSPECT,  9. 

EETUEN  OF  PEEMIUM, 
Re  Convoy,  393—396. 
lie  Void  Ineuranoes,  406. 

EICB.     [  Vide  OoNTEABAND,  sub  Peotisions.] 

EiaHTS  OP  BELLIG-BEENTS  AGAINST  NEUTEALS,  scheduled 
on  p.  144. 

EULE  OF  THE  WAE  OE  1756.. 233,  236. 

SAFE  CONDUCT.    [ri«?e  Licence.] 

SAFETY,  in,  46. 

SAILING, 

Hasty,  to  avoid  capture,  81. 

Before  hostilities,  59. 

Instructions.     [  Vide  mb  Wae  Waeeanties.  ] 

Under  false  colours,  62. 

SALE 

Of  deteriorating  cargo,  72. 
Of  interlocutorv,  323. 
To  Belligerents",  346,  364. 
[  Vide  Owweeship.] 

SALVAGE, 

Eecaptors'  claim  to,  130. 

Eesouers'  claim  to,  135,  218. 

By  Naval  Prize  Act,  1864. .  130. 

Prize  Proclamation,  1854 . .  130. 

Due  to  convoying  vessel,  131. 

If  prize  illegaUy  condemned,  131. 

On  neutral  vessels  re-captured  from  enemy,  132. 

Services  must  be  real,  133. 

By  non-commissioned  vessels,  133,  136. 

Former  scale  of  payment,  134. 

If  prize  purchased  from  captors,  134. 

Marine  salvage  plus  military  salvage,  134. 

Special  salvage  on  derelict  prize,  135. 

Due  to  rescuers,  135. 

Lloyd's  Agents  to  prevent  sale,  136. 

Inswance  in  connexion  -with,  137. 

ije  the  Geneva  Award,  137. 

Special  clause,  re  Government  charter,  137. 

Effect  of  private  compromise,  73. 

SANDOVAL'S  CASE,  375. 

SCHEME  OF  AEEANGEMENT,  explanatory,  1. 

SEABOAED  TOWNS.     [r»<?e  Bombardment.] 

SEAMEN,  search  for,  149.     {Vide  Ceew.] 

SEA  PEEILS  AND  CAPTUEE,  joint  causes  of  loss,  76. 

SEAECH.     [Firfe  Visit.] 

SBAWOETHINESS,  impHed  warranty  of,  397. 
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SEINE,  veSBels  sunk  in  the,  248. 

SEIZUEE.     [SeeA^wssi;  Capttjee,  &o.] 

SHIPMENT  BY  BELLIGERENT  VESSELS,  357. 

SHIPOWNERS.     [  Vide  sub  Mastee.] 

SHIPPERS,  responsibility  of  deceitful,  188. 

SILK,  under  detention  in  Paris,  41. 

SOVEREIGN,  prizes  vested  in,  319,  407. 

SPECIAL  LICENCK.     [r«eLioENOE.] 

SPECIAL  PASS,  for  removal  from  enemy's  country,  266. 

SPOLIATION  OF  PAPERS.     [FJ&Papees.] 

STANDING  INTERROGATORIES,  116,  324. 

STATUTE  OE  LIMITATIONS, 
iJ«  prize  proceedings,  321. 
Suspended  during  war,  413. 

STUDDING  SAILS,  necessary  during  war,  397. 

SUBSTITUTED  PERFORMANCE,  429. 

SUSPECTED  VESSELS,  arrest  of,  55,  154,  329.      [Vide  also  Adjudi- 
cation.] 

SWEDISH  CONVOY  CASE,  214. 

SWEDISH  SALE  OP  WARSHIPS,  352. 

"TAKINGS  AT  SEA,"  79. 

TELEGRAPH  CABLE, 

The  International  case,  382. 
Contraband,  nature  of,  182. 

TEMPORARY  SEIZURE  is  capture,  79. 

TERMINATION  OF  VOYAGE,  purges  offence  of  blockade-running, 

120. 
TERRITORY,  NEUTRAL.     [rWs  Respect  oeNeutealTebeitobt.] 

TITLE  OF  CAPTORS  AND  PURCHASERS.    [  Vide  Adjudication  ; 
Captube  ;  Condemnation;  Peace.] 

TOBACCO  CASE,  THE  (Spain),  176. 

TORPEDOES,  losses  caused  by,  84. 

TORTS,  PERSONAL.    [  ri&  Adjudication.] 

TOWAGE,  damage  by  forcible,  80. 

TOWAGE,  ILLEGAL,  the  Gamtlet  case,  382. 

TOWAGE  OF  PRIZE,  by  neutrals,  382. 
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TRADE  BETWEEN  NEUTRALS.    [Fif^eNBUTBAL  Rights,  &o.] 
trade  with  ENEMT, 

Prohibition  of,  generally,  258. 
May  not  be  continued  by  partnership,  260. 
Prohibited  unless  Uoensed,  260. 
Mixed  ownership,  261,  273. 
The  Eoop,  262. 
The  Bella  Guidita,  263. 
TheAbby,  264. 
American  oases,  264. 
Removal  on  declaration  of  war,  265. 
Indirpct  trading,  267. 
Involves  capture,  268. 
Proclamations,  in  1854.  .267. 
Declaration  of  Paris,  269. 
Franco -Prussian  war,  1870..  269. 
Allies  must  observe  the  general  principle,  269,  284. 
The  Neptunus  case,  270. 
British  subject  La  foreign  domicile,  270,  273. 
PUotage  in  enemy  waters,  271. 
*  Sale  of  ship  in  foreign  port,  25,  271. 
Shipment  by  enemy  vessels,  271. 
The  Ionian  Ships  case,  271. 
Licence  to,  covers  enemy  ship,  283,  290. 
Cartel-ships,  292. 

l^Vide  also  Conteact  op  Affeeiohtmbnt,  414  et  seq.'] 
Insurance, 

Conliacts  to  support,  illegal,  272,  405. 

If  British  subject  domiciled  abroad,  273. 

with  enemy,  273. 

On  neutral  goods  to  enemy  port,  273. 

On  property  of  mixed  ownership,  273. 

The  test  of  neutrality,  re  port,  274. 

Barratrous  trading  by  master,  274. 

Against  British  capture,  42,  275,  276,  406. 

Before  outbreak  of  war,  275. 

If  Uoensed,  290. 

TRANSFER.    [F««  Owijbeship.] 
TRANSHIPMENT.    [Vide  Com^vovs  Votaoks.] 
TRANSIT,  transfer  during,  22.     IVide  also  Ownebship.] 
TRANSPORT  OF  BELLIOERENT  TROOPS.      \_Vide  sub  Neuteal 

Rl&HTS,  &0.] 

TREATIES, 

JJe  contraband.     [fiiieCoNTEABANl).] 
To  assist  belligerents,  383. 

TREATY  OF, 

Paris.     [  Vide  Deolaeation  of  Paeis.] 

Washington.      [Vide    sub    Neuteal    Riqhts,    &c.    (the   Alabama 
case).] 

TROOPS,  transport  of.     [Vide  sub  Neuteal  Rights,  &o.] 

TUG-BOATS,  183. 

TWENTY-FOUR  HOURS  RULE,  379. 
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UNLIVERY  OP  CARGO.     IVide  Caeqo.] 

VESSELS  simk  in  the  Seine,  248. 

VISIT  :  VISIT  AND  SEARCH,  THE  RIGHT  OP.     [  Vide  also  Rescs- 
TAKOE  TO  Visit  and  Seaboh.] 
History  of  the  right,  144. 
Necessarily  antecedent  to  capture,  145. 
Visit  and  search  technically  distinct,  146. 
The  right  not  appUoahle  against  public  vessels,  146. 
But  priTateers  may  be  visited,  147. 
Attempts  to  deny  the  right,  147. 
Insisted  upon  and  enforced  by  Great  Britain,  147. 
The  Baltic  Confederacy,  148. 
Special  convention  in  1801 . .  148. 
Convoy  no  protection  against,  148. 
Search  for  seamen,  149. 
How  to  exercise  the  right  of,  149,  152. 
May  be  exercised  by  privateers,  149. 
Notice  of  intention  to,  150. 
Attempt  to  escape  from,  117,  151,  216. 
Must  be  courteously  executed,  151. 
Merchant  vessels. must  show  real  colours,  151. 
Neutral  master  must  give  all  information,  152. 
Consequence  of  defective  or  erroneous  papers,  152. 
Right  to  carry  into  port  for  examination,  152. 
Search  for  enemy  goods,  88. 

VOID  INSURANCES,  405. 
Definition  of,  405. 

Unlicensed  trade  with  enemy,  272,  405. 
Privileged  trade  of  enemy,  243,  405. 
Ransom-money,  304,  406. 
Prohibited  traific  in  goods,  308,  309,  406. 
Against  British  capture  or  embargo,  42,  275,  276,  406. 
On  enemy  property,  406. 
Return  of  premium  in  oases  of,  406. 
Indivisible  voyages,  406. 

VOLUNTEER  NAVY,  not  prohibited  by  Declaration  of  Paris,  29,  100. 

VOYAGE, 

Loss  of,  73. 

If  indivisible,  406. 

Abandonment  of,  on  account  of  embargo,  39. 

WAGES  AND  PROVISIONS  OP  CREW, 
Blockade  and  embargo,  41. 

[Vide  sub  Cbi!w  ;  FEEiasT]. 

WAR, 

Commencement  of,  12. 
Effect  on  individuals,  13,  412. 
Withdrawal  on  outbreak  of,  16. 
Effect  of,  on  contract.     [  Vide  sui  Contract.] 
Rule  of  the,  of  1756.  .233,  236. 
Policy,  contracts  contrary  to,  414. 
[Vide  Dbolabation  of  Wae]. 
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WAR  WAERANTIES, 
Warranted  Neutral, 

Meaning  of  warranty,  386. 
As  regards  shipowner,  386,  389. 

cargi-owner,  387,  389. 
Barratrous  breach  of  warranty,  387. 
Shipment  of  contraband,  387. 
If  property  neutral  when  insured,  387. 
Effect  of  war  with  gOTemment  of  assured,  388. 
False  warranty,  effect  of,  388. 

Consequence  of  irregular,  or  simulated  papers,  388,  389. 
Shipment  by  belligerent  Tessel,  388. 
Obligations  as  regards  ship's, papers,  388. 
Analysis  of  foreign  condemnation,  389. 

Warranted  to  Sail  with  Convoy. 
Definition  of  convoy,  390. 
How  warranty  complied  with,  390,  393. 
Must  convoy  be  for  whole  voyage?  390. 
Accidental  separation  from  convoy,  391,  392. 
Convoy  "from London,"  391. 
Deviation  to  seek  or  regain  convoy,  391,  392. 
Necessity  for  sailing  instructions,  391. 
Wilful  remaining  behind,  392. 
Cables  shipped  to  avoid  losing  convoy,  392. 
Expenses  whilst  waiting  for  or  with  convoy,  392,  393. 
Convoy  Act  of  1798 . .  392. 
Provisions  of  Naval  Prize  Act,  re  convoy,  393. 
Return  of  premium,  re  convoy,  393 — 396. 

Warranted  free  frbm  Capture. 

The  clause,  396  (also  68,  81,  275,  276).  "' 

Capture  and  subsequent  resumption  of  voyage  :  deviation,  396. 

Implied  warranty  of  SeawortMness. 

Stadding-sails  necessary  during  war,  397. 

WARSHIPS, 

Supply  of  coal  to,  377. 

Conversion  of  prizes  into,  128,  377. 

Are  commercial  contraband.     [  Vide  Conteaband.] 

Hospitality  to,  375. 

Admission  of,  to  blockaded  ports,  108. 

Sale  of,  to  belligerents.     [  Vide  Contraband.] 

WASHINGTON,  treaty  of.     [  Vide  Neuteai  Eiqhts,  &o.  (the  Alabama 
case).] 
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